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Foreword

I am delighted to have been asked to write this foreword to the latest edition of Professor 
Partington’s Introduction to the English Legal System.

I believe strongly that there needs to be much greater public understanding of law 
and the legal system. Public legal education is a vital component of modern citizen-
ship. Th is was an issue I was anxious to promote when I was chair of the Civil Justice 
Council. I fully support the ambitions of the Ministry of Justice to promote public 
legal education.

Public legal education cannot happen without appropriate educational materials 
being available. Much legal writing is, of necessity, rather heavy going and daunting 
for the non-specialist. But there is also a very important place for introductory books 
that, while not going into every last detail, can engage the non-specialist reader.

In my view, Martin Partington has succeeded admirably in providing a text that 
both explains things clearly, and encourages the reader to think about the enormous 
changes currently aff ecting the legal system. He has been able to draw on his experi-
ence not only as a teacher of law, but also as law reformer and contributor to the work 
of many important committees.

I wish the new edition every success.
Lord Phillips of Worth Matravers



Preface to the 2012–2013 edition

It is only a year since I completed the sixth edition of this book. Since then, the pace of 
change in the legal system has continued unabated, driven not least by the arrival of the 
Coalition government. Th e new government’s focus on cuts in public expenditure is 
having a signifi cant impact on the English legal system. To refl ect the changes that have 
taken place, as well as to fl ag up changes in contemplation, I have revised and updated 
the whole text. Among the most signifi cant changes that may be noted here are:

signifi cant changes to the size of the House of Commons with related changes to • 
electoral boundaries (Chapter 3);
the introduction of fi xed-term parliaments (Chapter 3);• 
new proposals for reform of the House of Lords (Chapter 3);• 
the establishment of the Independent Commission on a British Bill of Rights • 
(Chapter 3);
integration of HM Courts Service with the HM Tribunals Service (Chapters 4 • 
and 6);
reorganization of the court estate—court closures (Chapter 4);• 
renewed focus on diversity in the judiciary (Chapters 4 and 9);• 
establishment of the Judicial College (Chapter 4);• 
creation of directly elected Police and Crime Commissioners (Chapters 4 and 5);• 
creation of the new National Crime Agency (Chapters 4 and 5);• 
measures in the Protection of Freedoms Bill 2011 (Chapter 5);• 
further changes to the new Tribunals Service (Chapter 6);• 
proposals to reform the Ombudsman system (Chapter 6);• 
getting it right fi rst time (Chapter 6);• 
report of the review of the family justice system (Chapter 7);• 
introduction of Family Procedure Rules (Chapter 7);• 
new initiatives to promote mediation (Chapter 8);• 
proposals for reform of the county court (Chapter 8);• 
developments in the work of the Legal Services Board in the regulation of the • 
legal professions and others who provide legal services (Chapter 9);
new approaches to good practice and ethical behaviour (Chapter 9);• 
proposals to ensure wider participation in legal education and the legal profes-• 
sion (Chapter 9); and
further proposals for the reform of the costs of litigation (Chapter 10).• 
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Th e aims of the book remain the same—to provide all those coming new to the 
study of law, whether at A-level, degree level, or postgraduate conversion level, with an 
overview of the context within which law is made and practised in England and Wales; 
to provide a text that is as approachable as possible; and, more generally, to create a 
resource for those teaching citizenship in schools, which can inform and encourage 
this very signifi cant part of the national curriculum.

Th e importance of better public understanding of law and legal institutions can hardly 
be overstated. Th e Legal Services Board now has a statutory responsibility to take this 
work forward. I hope this book will make a contribution to this better understanding.

Th e increasing amount of material available on the internet is refl ected in the 
large number of websites listed (with description) in the Online Resource Centre. 
Information about new websites that you fi nd interesting but that are not mentioned in 
the text may be fed back to me through the ORC or as comments on my blog. Similarly, 
please let me know of links that no longer work. I have continued to develop Spotlight 
on Justice—my personal blog on new developments in the English legal system, which 
is also available via the ORC. Th is now contains a number of podcast interviews with 
key fi gures in the English legal system.

As always, my debt to my family, friends, and colleagues is enormous. I am par-
ticularly grateful to the Lord Phillips for once again agreeing to write the Foreword to 
this edition. I am also very grateful to students at Bristol, Exeter, Warwick, and York 
to whom I have been able to talk about the book and receive feedback on it. At Oxford 
University Press, my editor Jennifer Courage has ably continued the OUP tradition 
of tact and courtesy, particularly when disaster struck my computer hard drive and I 
discovered my back-up arrangements were also not working. I thank her and others 
involved in the production of this book. I would also like to thank Nick Wehmeier for 
all his work on the Online Resource Centre and the blog.

I am also most grateful to the anonymous referees who, as part of OUP procedures, 
commented on the strengths and weaknesses of the sixth edition. Th ey oft en provided 
me with confl icting advice. Some thought my treatment of specifi c topics insuffi  ciently 
detailed and asked for more; discussion of Europe and administrative justice have both 
fallen into this category. My response is, fi rst, that this is an introductory book, and, 
second, I too am being subjected to cuts (my publishers are seeking a nearly ten per 
cent reduction in length)! Others have suggested there are topics that could be omitted; 
family justice and funding of litigation have both been mentioned in this context. My 
response to them is that I would fi nd it hard to omit one of the four justice systems that 
make up the ELS; and that, while all the changes to legal aid and funding are diffi  cult to 
grasp, there should at least be an attempt to introduce new students to the issues.

Th us, while I may not have fully incorporated their comments, I can assure all who 
made comments that they all provoked thought and refl ection, and indeed encourage-
ment. I was particularly pleased with the responses from the student panel that OUP 
consulted for the fi rst time this year. I remain responsible for all errors and omissions.

Bristol, 8 December 2011



Preface to the fi rst edition

Th e original proposal that I should write this book came from Professor Peter Cane 
when he, with Professor Jane Stapleton, were editors of the Clarendon Law Series, 
published by Oxford University Press. Th ough it has now been decided that the book 
should not appear in that series, I have nonetheless adhered to my initial instructions. 
Th ese were that the book should: be genuinely introductory; be around 200 pages long; 
be relatively uncluttered by footnotes; be accessible to the more general reader; but at 
the same time off er an approach to thinking about the English legal system and its 
place in society not found elsewhere. With these strictures in mind, this book has been 
written particularly for those coming to the study of law for the fi rst time. I also hope 
that others, keen to look behind the magical veil that all too oft en shrouds the legal 
system and its actors in mystery, will fi nd the book of interest. It is, in short, intended 
for all those interested in the phenomenon of law and the important role it plays in the 
ordering of our society but without any detailed knowledge of it.

Over the last 30 or so years, I have been associated with a wide range of bodies 
and institutions, from whom I have learned much and who have helped to inform 
my ideas about the English legal system and the forces that shape it. Th ey include, 
at diff erent stages, and for diff erent lengths of time: the Hillfi elds Advice Centre 
in Coventry; the Legal Action Group; the Training Committee of the Institute of 
Housing; the Management Committees of Citizens’ Advice Bureaux in Coventry, 
Paddington, and Uxbridge; the Education Committee of the Law Society; the Lord 
Chancellor’s Advisory Committee on Legal Aid; the Independent Tribunal Service 
for Social Security Appeal Tribunals; the Judicial Studies Board (both the main Board 
and its Tribunals Committee); the Council on Tribunals; the Civil Justice Council 
(and its sub-committee on Alternative Dispute Resolution); the Committee of Heads 
of University Law Schools; the Socio-Legal Studies Association; and the Socio-Legal 
Research Users’ Forum. I am grateful to the numerous friends and colleagues from all 
these bodies—too numerous to list here—for their generosity of spirit, enthusiasm, 
and sheer hard work in the development of the practices and institutions of law in 
England.

I also thank my colleagues at Bristol for their support, in particular Rebecca 
Bailey-Harris, David Cowan, Gwynn Davies, Clare Lewis, Donald Nicolson, Stratos 
Konstadinidis, and Andrew Sanders. I am grateful to successive generations of stu-
dents at Bristol, and before then Brunel, universities to whom I off ered instruction in 
English Legal System and English Legal Methods for their critical responses to what 
I have had to say. I have been particularly fortunate that, as part of the writing proc-
ess, I was able to deliver early versions of this text as introductory lectures to fi rst 
year students at the University of Bristol; and to discuss them in an informal ‘reading 
group’. Th ey helped me determine important questions of structure and content. I 
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am most grateful to all those who off ered their comments. However, I remain wholly 
responsible for what follows.

My editor at Oxford University Press, Michaela Coulthard, has been a model of 
tolerance as I have failed to meet a variety of deadlines.

I am not sure that my children Adam and Hannah have ever been particularly con-
scious of what I do in my professional life. Nonetheless I am grateful to both for allow-
ing me to share some of my initial thoughts about this book with them. Th ey were 
particularly encouraging at times when encouragement was needed. As always I am 
especially indebted to Daphne for her insistence that I retain a sense of balance in my 
life.

I have sought to bring the text up to date to the date shown below.

Bristol, 27 April 2000



Guide to the Online Resource Centre

www.oxfordtextbooks.co.uk/orc/partington12_13/

The Online Resource Centre that accompanies 
this book provides students and lecturers with 
ready-to-use teaching and learning materials. 
These resources are free of charge and are 
designed to maximize the learning experience.   

Student resources 

Author blog with podcasts 

Please see overleaf for full details on the  
author blog. 

Multiple-choice questions  
The best way to reinforce your understanding 
of the English legal system is through frequent 
and cumulative revision. As such, a bank of 
self-marking multiple-choice questions is 
provided for each chapter of the text. These 
include instant feedback on your answers and 
cross-references to the textbook.

Questions for reflection and discussion   
Questions are included for each chapter to test 
your understanding of the topics covered, and 
also to help you reflect on the key challenges 
and debates.

Flashcard glossary 

A series of interactive flashcards containing 
key terms and concepts have been provided to 
test your understanding of legal terminology. 
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Crosswords  

Key legal definitions are presented in an inter-
active crossword format, allowing you to test 
your knowledge. 

Web links 

A selection of annotated web links allow you 
to easily research topics of particular interest.

 

Lecturer resources

These resources are password protected to ensure only lecturers adopting the book 
can access them. Registering is easy: click on the ‘Lecturer Resources’ on the Online 
Resource Centre, complete a simple registration form which allows you to choose your 
own password, and access will be granted within 72 hours (subject to verification).

Test bank

A fully customizable resource containing 
ready-made assessments to test your students’ 
understanding of key concepts as they pro-
gress through their course. The test bank 
contains over 150 questions with full answers 
and feedback linked back to the textbook. It 
offers versatile testing tailored to the contents 
of each chapter and can be downloaded into 
virtual learning environments (VLEs).   

Customizable PowerPoint® presentations 

For each chapter there is a corresponding 
lecture presentation provided in PowerPoint®. 
Each presentation lists the main points 
for discussion and is easily downloaded 
for customization and use in lectures and 
seminars.    

Scan here! 

Scan this QR code image with your mobile device to go directly  
to the Online Resource Centre homepage. 
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Author blog with podcasts

www.martinpartington.com

Martin Partington’s regularly updated blog, which accompanies this book, is intended 
to help you keep up to date with key developments in the law.  

The blog has a number of aims:

  ●  It provides easy access to important developments in law and ongoing changes in 
legal policy. 

  ●  It offers the author’s views and ideas on topical debates in the English legal system, 
and highlights issues and themes other media may not have picked up.

  ●  It includes interesting and engaging podcasts, which capture the author’s discus-
sions with leading lawyers on the more controversial issues affecting the English 
legal system. 

  ●  And most importantly, it invites you to post your thoughts, communicating with 
the author directly. We look forward to hearing from you!

   

Scan here! 

Scan here! Scan this QR code image with your mobile device to go 
directly to Martin Partington’s blog. 
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INTRODUCTION
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Themes and structure

Introduction

Th is book provides an introductory account of the English legal system, how it has 
developed in recent years, and how it may develop in future. I want readers to think 
about the legal system and to question the extent to which it is fi t for purpose. I 
also want readers to see how the legal system relates to some of the most diffi  cult 
issues facing the modern world. For example, how should the government’s need to 
protect civil liberties be balanced with its need to reduce the risks associated with 
terrorism?

Th e book is primarily about the English legal system (which includes for most prac-
tical purposes the legal system in Wales). Th ere is a quite diff erent system in Scotland 
and a rather diff erent system in Northern Ireland. Th ere are times when it is not sen-
sible to refer just to ‘England’—thus the phrases ‘Great Britain’ or ‘United Kingdom’ 
are used where they seem more appropriate. Nonetheless, the focus of the book is on 
the English legal system.

Th is does not mean that the book is exclusively about institutions located in 
England and Wales. Th e English legal system is subject to important external fac-
tors, in particular the law and institutions of the European Union and Council of 
Europe.

Many who study law in England come from other countries. I hope readers from 
overseas can both learn from the issues discussed here, and relate the questions raised 
to the situation in their home countries. Many will come from other common law 
countries—whose legal systems are based on the principles of the English legal sys-
tem, in particular that judges have power to make law; others will come from civil 
law countries, whose legal systems are founded on principles of law and the codifi ca-
tion of law developed in Roman times.1 Are the legal systems with which they may be 
more familiar fi tted to their purpose? Are there lessons to be learned from the English 

1 Th e distinction between common law systems and civil law systems is not discussed in this book; a 
helpful introduction can be found in Merryman, J. H., Th e Civil Law Tradition: An Introduction to the Legal 
Systems of Europe and Latin America (3rd edn., Stanford, CA., Stanford University Press, 2007).
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experience? And, turning these questions around, what should the English be learn-
ing from experience elsewhere?

Themes

Although an introductory book, it seeks to address themes inadequately considered in 
other books with the same or similar titles.

First, many current accounts of the English legal system are rather ‘practitioner-• 
oriented’; they focus primarily on those parts of the system in which profession-
ally qualifi ed lawyers practise law. Th is book adopts a more holistic approach, 
designed to introduce the reader to activities and functions oft en ignored else-
where. Th is approach is adopted, not just from a desire to be diff erent, but also to 
ensure that students of law start to appreciate the enormous variety of contexts in 
which the legal knowledge and skills they are setting out to acquire can be used. 
Students should be encouraged to think about law and legal practice beyond the 
boundaries of the legal profession. It should also add interest for students who 
are studying law for its own inherent interest, without necessarily intending to 
become practising lawyers.
Secondly, other introductory accounts are somewhat descriptive and ‘static’ in • 
nature, providing a snapshot of the system at the moment of writing. As already 
suggested, the English legal system is considerably more dynamic and more 
responsive to change than is oft en realized. A recurring theme is on change and 
the forces that have shaped and are shaping the English legal system. At the same 
time, questions are raised about the extent to which particular changes are desir-
able or should be resisted.
Th irdly, the English legal system is oft en portrayed as something distinct from the • 
British system of government. Indeed one of the important claims made for law 
and its practice is that it is ‘independent’ of government. Yet the government of 
the country is based in law; the institutions of law derive their power and author-
ity from the system of government. Understanding the constitutional function of 
the English legal system and the relationship of the legal system to other branches 
of government is therefore another theme underpinning the discussion in this 
work.
Finally, the assertion is oft en made that ‘we have the best system of justice in • 
the world’. It may be a good system, indeed a very good system. But this conclu-
sion should be arrived at on the basis of evidence, not mere assertion. Th is book 
is intended to provide a basis for thinking critically about the institutions and 
practices of the law and contemplating change where inadequacy or ineffi  ciency 
is demonstrated to exist.
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Structure

Having set out the themes that underpin the book, the structure of the book is as 
follows:

Under the heading Law, Society, and Authority, Part I contains two chapters that 
raise fundamental issues about the social functions of law and the legitimacy of law. It 
is impossible to study law without asking: what is the purpose of law? What impact does 
law have on society? Th us Chapter 2 considers what functions law plays in the way in 
which society is ordered, exposing the diff erent and confl icting functions inherent in 
the phrase ‘law and order’. Having argued that law makes an important contribution 
to the ordering of society, Chapter 3 goes on to consider how law is made, who makes 
it, and whence they get the authority for making it and imposing it on society. Th e role 
of Parliament, the senior courts and key European institutions are discussed.

Part II considers the institutional framework within which law is developed and 
practised. Chapter 4 opens with an account of the role of government in shaping the 
institutions and practice of law. Primary attention is paid to the Ministry of Justice, 
but the role of other government departments is also considered. Chapters 5 to 8 look 
in turn at the four legal systems which, for the purpose of this book, make up the 
English legal system. Th e simple distinction made in most English legal system books 
between criminal and civil justice is here replaced by a more nuanced delineation of 
four separately identifi able justice systems: criminal justice, administrative justice, 
family justice, and civil and commercial justice. In each chapter a ‘holistic’ approach 
is adopted. Th us there is consideration not only of the work of the formal legal institu-
tions such as courts, but also the informal or other processes that do not catch the pub-
lic eye (and indeed which are oft en not properly understood by professional lawyers) 
but which form an essential part of the framework of the English legal system when 
seen in the round.

Part III looks at the delivery and funding of legal services. Chapter 9 considers the 
role both of those professionally qualifi ed to practise law and of other groups who 
provide legal services but who are not formally qualifi ed as solicitors and barristers. 
It also considers the adjudicators and other dispute resolvers who play a very signifi -
cant role in the working of the legal systems. And it refl ects on the contribution made 
by law teachers, both those working in universities as well as others working in pri-
vate colleges and other contexts in the formation of the legal professional. Chapter 10 
refl ects on how legal services are (and should be) paid for and considers in particular 
the enormous changes being made to the funding of civil litigation following changes 
to the system of legal aid.

Finally, a short concluding chapter asks whether the English legal system is in fact 
fi t for the purposes it is required to perform. Is the English legal system ‘the best in 
the world’ in need of little or no change? Or is the system simply not delivering what 
is required of it, and thus in need of fundamental change? If changes are needed, what 
are they? What are the forces likely to render change diffi  cult, if not impossible?
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PART I

LAW, SOCIETY, AND 
AUTHORITY



2
Law and society: the purposes and 

functions of law

Introduction

A primary aim of this book is to enable readers to understand the institutional 
framework within which rules of law are made and used. Th is book does not ana-
lyse specifi c rules of law, for example, ‘what is the legal defi nition of murder?’ or 
‘when is a contract legally binding?’. Nonetheless, it is impossible to make any sense 
of the institutional framework without having some idea of the social purposes or 
social functions of law. In thinking about this, it is helpful to draw a distinction 
between the macro and the micro functions of law. Th e macro functions of law are 
those that relate to the general role law plays in the running and ordering of society. 
Th e micro functions—which derive from those macro functions—relate to more 
specifi c uses to which law is put. Th e distinction becomes clearer as the discussion 
proceeds.

The macro functions of law: law and orders

If one asks: what is the role of law in society? a common response would be ‘to main-
tain order’. Much public debate and political rhetoric links law and order. Th ere are 
two problems with this response.

First it is extremely ambiguous. Th ere is no single concept of order, but rather a 
variety of orders in relation to which law may play a role. Th ese include:

public order;• 
political order;• 
social order;• 
economic order;• 
international order; and• 
moral order.• 
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Secondly, the relationship between law and each of these types of order is extremely 
complex. Th e ability of law to shape these diff erent orders is not unconstrained, but 
is shaped by wider political and social forces. Th e law is not a neutral force which 
contributes to the organization of society, but is otherwise detached from that society. 
Th e relationship between law and orders in any given society cannot be understood 
without an understanding of the political, social, and economic ideologies that under-
pin that society. Th e role law plays in one society diff ers from that which it plays in 
another.

Th e ambiguities surrounding the concept of order, and the complexity of the rela-
tionship between law and orders are considered further in the following paragraphs.

Law and public order

Many argue that a—possibly the—primary function of law is the preservation of public 
order. It was certainly a cry widely heard at the time of the riots in London and other 
cities in summer 2011. But maintaining public order is not exclusively a task for law; 
many other factors such as pressure from family or friends or work colleagues play an 
important part. Nonetheless the fact that law sets the boundaries of acceptable behav-
iour and prescribes sanctions for breaches of those boundaries (which is in essence the 
function of criminal law) makes a signifi cant contribution to preserving public order.

Th e preservation of public order, however, immediately raises another but not nec-
essarily consistent function for law: the protection of civil liberties and human rights. 
Th e ability of people to argue freely about their beliefs is an important aspect of life 
in a democratic society. Limits may need to be set to the freedom of individuals to 
advance unpopular views, for example, those that are obscene or defamatory or that 
incite racial or religious hatred. Nevertheless, within those limits, freedoms of speech 
and thought must be protected by law.

Until recently, the British had no formal statement of human rights, comparable 
to the Bill of Rights enshrined in the constitution of the United States of America. 
Rather they relied on long-standing principles of law allowing people to indicate dis-
sent, for example, by peaceful demonstrations or marches. Since October 2000, when 
the Human Rights Act 1998 came into eff ect, a more formal code of human rights has 
applied in the United Kingdom. Protection of human rights and civil liberties can 
therefore be identifi ed as another function of law.

But this function is not always consistent with the preservation of public order. 
Th ere are occasions when preservation of public order results in restrictions on civil 
liberties. Conversely, the protection of civil liberties can on occasion limit the ability 
of public authorities to control public order. Th e tension between the two is illustrated 
in the responses to the occupation of land around St Paul’s Cathedral in London in 
autumn 2011.

In highly repressive societies, of which there are a number in the modern world, 
the use of law to legitimize the preservation of public order may become so dominant 
that civil liberties and other fundamental freedoms are eff ectively destroyed. In more 
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tolerant societies where dissent is permitted, there must be a balance. Th ere is always 
sharp debate about the extent to which law’s function is to preserve public order, as 
opposed to protecting other rights and freedoms. Pressure groups, such as Liberty and 
Justice, which seek to defend human rights and civil liberty may not always persuade 
governments to change their minds on proposals relating to the development of law. 
But their ability to challenge and criticize government is fundamental in a democratic 
system based on the rule of law.

Th e Protection of Freedoms Bill 2011, currently being discussed in Parliament, pro-
vides an illustration of the diffi  culties in getting the balance right between control 
and liberty. Th e law’s function in relation to the maintenance of public order is, thus, 
highly contingent upon the nature of the society in which law operates.

Law and political order

Another primary function of law is to underpin the political order of the country—the 
constitutional function of law. In this context, the United Kingdom is an oddity. It is 
one of a very few countries that does not have a written constitution. Many important 
practices within the British Constitution derive from unwritten ‘conventions’, rather 
than from written rules of law. (See below, Box 3.1.) Some crucial aspects about the way 
the system of government is organized in the United Kingdom fall outside the scope of 
law altogether, based more in political theory than in legal rules. In view of this, some 
may think that support for constitutional arrangements should not be regarded as one 
of the macro functions of law.

Nevertheless, despite the lack of a written constitution, it is right to include this 
topic here. It emphasizes the fact that, although the United Kingdom has no written 
constitution, a great deal of fundamental law regulates the way in which our politi-
cal system operates. Th e former Labour government was engaged in a programme of 
constitutional reform, which included the creation of the Supreme Court and reform 
of the House of Lords; the current Coalition government has introduced fi xed-term 
Parliaments and held a referendum on voting reform. Th ey too are pressing ahead 
with proposals to reform the House of Lords. Many of our constitutional arrange-
ments are either now enshrined in law or shortly will be.

To give some examples:

British membership of the European Union, recognized in such fundamental • 
statutes as the European Communities Act 1972 and as amended to take account 
of changes to the European Treaties, has, among other things, set limits to the 
legislative power—the sovereignty—of the British Parliament.
Th e Scotland Act 1998 and the Wales Act 1998 (supplemented by the Government • 
of Wales Act 2006) both provide for devolution of powers from the government 
in London to, respectively, the Scottish Parliament and the Welsh Assembly. Th is 
provides a new legal framework for the regulation of the relationship between the 
government in London, and governments in Edinburgh and Cardiff .
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Th e Human Rights Act 1998 has signifi cantly aff ected the practice of government. • 
Legislation must be compliant with the provisions of the European Convention 
on Human Rights, which are incorporated in that Act.
Following the passing of the Freedom of Information Act 2000, which came into • 
eff ect in 2005, there is new law relating to offi  cial secrecy and freedom of infor-
mation that determines the extent to which governments can operate openly 
or in secret. Th is is another example of the use of law to support constitutional 
arrangements.
A number of proposals for reform of the House of Lords have been considered in • 
recent years. If they pass through the legislative process, they will form another 
part of British constitutional law.
Many other examples can be given: the detailed law relating to the running • 
of elections; or the law regulating the relationship between central and local 
government.

Given this rapidly growing body of law, increasing numbers of infl uential commenta-
tors now argue that the British should take the last step and adopt a written consti-
tution, which would codify into a single legislative measure all these constitutional 
provisions.

Law and social order

Law also contributes to a country’s ‘social order’. Defi ning the nature of social order is 
an extremely complex issue on which there are wide diff erences of opinion. However, 
it is clear that in the United Kingdom, as in many other countries in the Western 
democratic tradition, there are substantial diff erences between individuals. Th ese may 
arise from diff erences of ability, or diff erences of income or wealth, or diff erences of 
birth or class. Th ese diff erences are refl ected in many rules of law, in particular those 
that defi ne concepts of property and contract. Th e present social order and the law that 
supports that social order have the eff ect of protecting the rights of those with prop-
erty and the economic power to enter and enforce contractual arrangements. Much 
criminal law also seeks to protect property rights. On this analysis, the relationship 
between law and social order may be seen as conservative, in the sense that it seeks to 
conserve established social arrangements.

However, as with the role of law in relation to public order, there are other ways of 
thinking about the relationship between law and social order. Many now assert that a 
fundamental purpose of law is to promote a more dynamic social order, designed to 
ensure that society is not locked into historic structures that sustain inequality, but 
based on principles of equality and the prevention of social exclusion.

How to attack inequality is the subject of fi erce debate. Some argue that equality can 
be achieved only if there is a complete removal of the diff erences between people—so 
that, for example, everyone in employment receives more or less equal pay, that there 
is equality in the amounts of wealth capable of being held by individuals, and so on. 
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Others take the view that equality in this sense is neither the right nor a sensible way to 
promote a new social order. Th ey argue that the focus should be on equality of opportu-
nity, for example, in the provision of education or health care or work opportunities.

Many modern rules of law have the promotion of equality of opportunity as a 
prime objective. Both within the United Kingdom and more broadly in the European 
Union, there is law designed to combat discrimination based on grounds of gender, 
ethnicity and race, disability or age. Th is has been given a new focus following the 
coming into force of the Equality Act 2010 (see below, Box 2.1). Th is is driven not by 
simplistic notions of political correctness but by the very practical belief that the 
collective good of nations is enhanced by ensuring that all citizens can play a full 
part in the economic and social life of those nations. To give a simple example, if 
women are excluded from the workforce, 50 per cent of the available talent is thereby 
excluded.

Box 2.1 Legal system explained

The Equality Act 2010

The Equality Act replaces previous anti-discrimination laws with a single Act aiming to 
make the law simpler and to remove inconsistencies. The Act covers nine ‘protected 
characteristics’, which cannot be used as a reason to treat people unfairly. As every 
person has one or more of the protected characteristics, the Act potentially protects 
everyone against unfair treatment. The protected characteristics are:

age;• 
disability;• 
gender reassignment;• 
marriage and civil partnership;• 
pregnancy and maternity;• 
race;• 
religion or belief;• 
sex;• 
sexual orientation.• 

The Equality Act sets out the different ways in which it is unlawful to treat someone, 
such as direct and indirect discrimination, harassment, victimization, and failing to 
make a reasonable adjustment for a disabled person. The Act prohibits unfair treat-
ment in the workplace, when providing goods, facilities and services, when exercising 
public functions, in the disposal and management of premises, in education and by 
associations (such as private clubs).

In addition to specifi c anti-discrimination legislation, a great deal of public policy is 
directed to devising social, welfare, and educational policies that seek to assist in the cre-
ation of a new social order. Law gives legitimacy to those policies. Th ere is nothing new 

Box 2.1 Legal system explained

The Equality Act 2010

The Equality Act replaces previous anti-discrimination laws with a single Act aiming to 
make the law simpler and to remove inconsistencies. The Act covers nine ‘protected 
characteristics’, which cannot be used as a reason to treat people unfairly. As every 
person has one or more of the protected characteristics, the Act potentially protects 
everyone against unfair treatment. The protected characteristics are:

age;•
disability;• 
gender reassignment;• 
marriage and civil partnership;• 
pregnancy and maternity;• 
race;• 
religion or belief;•
sex;•
sexual orientation.•

The Equality Act sets out the different ways in which it is unlawful to treat someone, 
such as direct and indirect discrimination, harassment, victimization, and failing to 
make a reasonable adjustment for a disabled person. The Act prohibits unfair treat-
ment in the workplace, when providing goods, facilities and services, when exercising 
public functions, in the disposal and management of premises, in education and by 
associations (such as private clubs).
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about this. Since the development of the Welfare State in the middle of the 19th century, 
it has been argued that it is right that governments should seek, to varying degrees, to 
promote equality, for example by taxing the better off  relatively more than the poor. Th e 
law clearly has had and continues to have a central part to play in these developments.

Th e mere fact that policies are developed and enshrined in Acts of Parliament does 
not mean that a new social order is thereby automatically created. Th e evidence is that 
in modern Britain there remain very marked inequalities—whether based on class, 
education, employment, health, or other life opportunities. While there may be aspi-
rations towards equality, the social reality is that equality—however defi ned—has not 
yet been fully realized.

Th e claim that law has a role to play in the promotion of equality is one that is fre-
quently made. It was advanced by those who promoted the fi rst Race Relations Act in 
1965, and was also used in debate on the Equality Act 2010. Promotion of equality can 
thus be included as one of the macro functions of law. However, law also plays a role in 
maintaining the existing social order, for example through the protection of rights in 
property. Th is function may confl ict with law’s role in promoting greater equality. Th is 
leads some to argue that law has another, more political, function namely supporting 
the existing social order as opposed to promoting a new social order. As with the ten-
sion between the preservation of public order and the protection of civil liberty, there 
are tensions between the role of law in the preservation of the existing social order and 
its role in the promotion of a new social order.

Similarly, claims are made that a function of law is to promote social justice. Th e 
extent to which law and the legal system, by themselves, can deliver social justice is 
limited. Social justice is more a political concept than a legal one. Law may be able to 
support steps taken to achieve social justice and thus promote a new social order; but 
it would be unrealistic to claim that law can achieve this in isolation from other non-
legal factors that underpin modern society.

Even if the ability of law directly to foster social justice or equality is limited, there 
is nevertheless an important claim for law: that it does have a role to play in protecting 
the weak against the powerful. Th is became a very important function for law as the 
concept of the Welfare State developed, not just in the United Kingdom but across the 
developed world.

Law and economic order

Th e relationship between law and economic order raises matters similar to those con-
sidered in the relationship between law and social order. Th e dominant economic 
philosophy in the United Kingdom, indeed throughout the Western world, is market 
capitalism.1 Here, a very important function for law has lain in the recognition of 

1 Diff erences between diff erent models of capitalism—e.g. the Anglo-American model, the European 
model, or the Japanese model—are not considered here. But it should not be assumed that the operation of 
capitalist systems is the same in all countries.
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legally enforceable rights in private property, whether in land or other forms of secu-
rity. Law defi nes ownership rights in property as well as laying down procedures for 
the transfer of those ownership rights from one person to another. Th e law enables dif-
ferent property rights (e.g. tenancy or trust) to co-exist in the same piece of property. 
And the law provides mechanisms for the enforcement of those rights. Th e notions of 
property developed in law have, historically, assisted in the development of this eco-
nomic framework and continue to sustain it.

Similar arguments apply to contract. Th e recognition of the principle of the legally 
enforceable bargain (contract), breaches of which can be litigated in the courts, has 
been an essential tool in the development of the modern market capitalist economy. 
As with its function in the maintenance of the social order, so too can law be seen as 
instrumental in the creation and underpinning of the economic order.

Nevertheless, there are other ways in which law is now used to regulate the eco-
nomic order. It has long been recognized that market economies are bad at delivering 
certain socially desirable outcomes. Without legislation, those operating factories or 
machinery might do so without proper regard for health and safety. Th is certainly hap-
pened in the 19th century. A great deal of modern law creates regulatory frameworks 
within which capitalist entrepreneurs must operate. Currently, there is widespread 
discussion about how bankers should be regulated. Here too regulation is argued to be 
justifi ed on the grounds that it fi lls gaps left  by market failure.

Indeed, it has long been recognized that untrammelled capitalist activity contains its 
own contradictions. Th ere is an inexorable tendency for capitalists to accumulate mar-
ket position and, if possible, dominate that position through the exercise of monopoly 
power. However, the shift  from competition to monopoly poses a fundamental threat 
to the operation of the market. Th us legal mechanisms are used to promote competi-
tion and to limit the development of monopolistic positions.

Th ere is also an inevitable tendency for those with greater bargaining power to seek 
through contract to impose their wishes on parties with weaker bargaining positions. 
A great deal of modern law is designed to level the playing fi eld. Th us a vast body of 
consumer law is designed to soft en the binding nature of contractual relationships by 
giving rights to consumers in situations where the bargaining power between the sup-
plier of goods or services and the consumer of those goods or services is unequal. For 
example, there are legal requirements that those who sell insurance policies or other 
expensive fi nancial products must allow the purchaser a ‘cooling-off  period’ within 
which she may change her mind. Housing law regulates the relationship between 
landlords and tenants. Employment law regulates the relationship between employer 
and employee. More generally, there are measures enabling the consumer to challenge 
terms in contracts thought to be ‘unfair’.

Once again, as with law and public order and law and social order, in relation to the 
economic order the law performs functions that are to a degree in confl ict. Law has 
helped to legitimate the tools essential to the commercial context within which market 
capitalism is able to fl ourish. At the same time law is used to limit the excesses of mar-
ket behaviour that can arise from unregulated operation of market capitalism.
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Law and international order

Another function for law is support for international order. Th is is an extremely com-
plex and controversial subject not considered in detail here. Some argue that there is 
really no such thing as international law; rather that maintenance of international 
order is sustained by international relations and diplomatic pressure. But in many 
respects, international bodies and politicians like to point to legal authority for what 
they are trying to achieve. For example:

recent incursions by the United Nations into the world’s trouble-spots—for • 
example, the recent imposition of the no-fl y zone in Libya—have been justifi ed 
in part by reference to the legal framework of the United Nations Charter and its 
executive bodies, in particular the role of the Security Council;2

attempts to deal with ‘crimes against humanity’—a particular curse of the mod-• 
ern age—are being made through special War Crimes Tribunals that have been 
established by the United Nations and which sit in Th e Hague and elsewhere;
in other areas, such as the regulation of world trade or the protection of the envi-• 
ronment, the regulation of the use of the sea, or space, there is an increasing ten-
dency not only to enter treaties—which historically was common practice—but 
also to create special institutions and mechanisms for enforcement like courts or 
tribunals, which are independent of particular national governments;
the conduct of war has long been subject to international legal constraints, for • 
example the Geneva Convention on the treatment of prisoners of war. Similarly 
other constraints on behaviour in war and other situations of confl ict, such as 
the prevention of torture, have been prescribed in instruments of international 
law; and
one of the most pressing of current social issues, the protection of those seeking • 
asylum in one country because of a well-founded fear of persecution in another, 
is essentially shaped by principles of international law.

Th ese are important and controversial issues. Even though the focus of this work is 
on the rather more parochial subject of the ‘English legal system’, we cannot ignore 
the global context in which countries now operate. Legal instruments and institutions 
have played a signifi cant part in this development; this wider dimension of the role of 
law should not be forgotten.

Law and moral order

Another macro function of law is to provide support for the moral ordering of society. 
Th is is also extremely controversial. Some theorists argue that there should be little, 

2 Much of the controversy about the war in Iraq arose from arguments that it was not properly sanctioned 
under international law.
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if any, distinction between law and morality; that the law should clearly and deliber-
ately mirror those issues of morality which people think ‘ought’ to inform the way we 
should behave. Others seek to draw a clear distinction between law and morality. Th ey 
argue that the mere fact that many people believe that certain forms of behaviour or 
activity are morally wrong (e.g. engaging in homosexual activity) should not mean 
that they should be defi ned as unlawful.

Th ere are clear dangers and considerable diffi  culties in seeking to equate law and 
morality, not least because of the problems of determining what the common moral-
ity is on any given issue. Nevertheless many rules of law are founded on a moral view 
of society. Perhaps the clearest example is the moral imperative not to kill people, 
refl ected in rules of criminal law which outlaw such activity.

In general, it may be suggested that rules of criminal law which refl ect some com-
mon morality, however defi ned, may be more acceptable and eff ective in regulating 
behaviour than those rules which do not. Even so, there may well be behaviours that 
many would regard as undesirable—dressing shabbily or drinking cheap alcohol in 
the streets—but that should not of themselves be defi ned as criminal.

We should also note that ideas about what should be regarded as behaviour that 
should be regulated by criminal law do change. For example many of the criminal 
off ences that 200 or 300 years ago led to draconian punishments such as transporta-
tion or even the death penalty now seem very trivial, and are either not criminal at all 
or dealt with much less severely. Today, many argue that a less criminalized approach 
to the use of soft  drugs might not only lead to more equitable treatment of drug users, 
as compared with those who use alcohol or nicotine, but also to reductions in other 
forms of criminality resulting from the need for drug users to break the law to obtain 
the money to buy their drugs. On the other hand, there are powerful political argu-
ments that any relaxation in the government’s approach to drug use would ‘send the 
wrong signal’ to the community at large.

In a diff erent context, much of the law that seeks to regulate relationships between 
individuals is also based in concepts of morality, for example the law relating to mar-
riage. Here is another context in which law provides at least some support for the 
moral order, a function reinforced by the protection of family life under Article 8 of 
the European Convention on Human Rights.

Related to the relationship between law and moral order is the relationship between 
law and religious order. Despite the apparent decline in religious belief in England, 
there are still many who argue that religion—both formal and informal—remains an 
important facet of society at large. However, and in contrast with discussion about the 
relationship between law and morality, it is not now oft en argued that law should be 
directly supportive of religion. Indeed many would argue, whether in general principle 
or because of their own religious (or anti-religious) beliefs, that law should not be used 
to support the religious order. Questions of spirituality and religious belief should fall 
within that private sphere of activity in which the law should not intervene.

Nevertheless, the historical role played by religion in the development of modern 
England cannot be wholly ignored. At its most basic, our calendar and major festivals 
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are fi rmly based in the Christian tradition, rather than that of other religious group-
ings. Th ere are a number of legal privileges that attach exclusively to the Church of 
England; there are others that apply to religious groups more generally. Th us it is argu-
able, though not oft en seen in this light, that present-day law still plays a residual part 
in the support of religious order, in particular the Christian religious order.

Th is is controversial, not least because of the rise in a number of countries of vari-
ous forms of religious fundamentalism. Th ese are oft en accompanied by degrees of 
intolerance towards others that are quite unacceptable in a modern pluralistic society. 
Indeed it may be the case that, in order to protect social pluralism, the law should be 
used more to protect the ability of those of diff erent religious beliefs to hold and prac-
tise their religion, another issue embraced in the European Convention on Human 
Rights (Article 9).

Other macro functions

In addition to the ways in which law may interact with the maintenance of and chal-
lenges to diff erent types of order, law also has a number of other macro functions.

The resolution of social problems

Th e response of politicians and their offi  cials to many issues perceived as social prob-
lems is to create more laws seeking to regulate the behaviour complained against. Th is 
is the expected political response. Only rarely do politicians concede that there may 
be enough law, and that what is needed is better understanding of or enforcement of 
existing law. Even more rarely are politicians willing to accept that a possible solution 
to a problem might be to repeal existing rules of law or to develop the law in such a way 
as to ‘decriminalize’ the activity in question. Th eir mindset assumes that a function 
of law is ‘to solve social problems’. Indeed whole careers are devoted to the promotion 
of legislation allegedly designed to address particular social issues—even if, as oft en 
happens, there is already perfectly satisfactory law already available, or where chang-
ing the law is not really a solution to the problem. Current debate about the (in)ability 
of law to regulate anti-social behaviour is a good example of these issues.

One obvious consequence of creating legal provisions to solve social problems is 
that people—ever mindful of their own self-interest—respond to new legal frame-
works in ways not predicted by the law makers. Tax law off ers numerous instances 
where laws designed to achieve one objective is thwarted by taxpayers who rearrange 
their aff airs to avoid new tax burdens. A hidden but oft en inevitable consequence of 
using law to solve social problems is, therefore, that the very process of creating new 
law results not in the solution of existing social problems but rather in the creation 
of new social problems. Th e process of dealing with one issue leads to the creation of 
another, which in turn has to be ‘solved’ later.
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The regulation of human relationships

Another important function of law is the regulation of the nature and extent of human 
relationships. Th e defi nition of and the formalities relating to the creation of marriage 
(and more recently civil partnerships between same-sex couples) are determined by 
legal rules, oft en supplementing diff erent religious rules. Law provides a framework 
for the distribution of assets on the breakdown of marriage and civil partnership. 
Law sets boundaries to the scope of sexual relationships, prescribing for example the 
minimum age of sexual consent, and making certain sexual relationships within the 
‘prohibited degrees of consanguinity’ (incest and other close relationships) unlawful. 
Th e law also sets down a framework for the treatment of children and other family 
members.

The educative or ideological function of law

A further function of law, almost irrespective of its impact in particular cases, is 
an educative one; it contributes to the shaping of the ‘ideology’ of a nation. To give 
a simple if signifi cant example, there is no doubt that attitudes to drinking and 
driving have changed dramatically over the last 25 years. In part, this is the result 
of powerful advertising, demonstrating the devastating impact that drink-drive 
accidents can have on victims and their families. But the change in attitude has 
also been the result of changes in the law contributing to a climate of opinion in 
which drinking and driving is no longer regarded as socially acceptable behaviour. 
Another example is the contribution law made to the elimination of smoking in 
public places.

A third example is law, mentioned above, outlawing various forms of discrimina-
tion. When such laws come into eff ect, those who argue for their introduction oft en 
accept that the law does not, on its own, alter the attitudes of mind that lead to the 
discriminatory behaviours that result in the creation of those laws. However, those 
who have sponsored such laws see them as not only creating certain legal rights that 
may be enforceable by individuals, but also sending a more general educative signal to 
members of society at large that discriminatory behaviour is not acceptable.

More generally, countries that embrace the principle of the rule of law are, in eff ect, 
asserting that powers of offi  cials of the state must be limited and that the individual 
citizen should have both the right and the opportunity to challenge decisions where 
they are thought to be wrong or in some respect unfair.

Th e decision by the British government to introduce the Human Rights Act 1998, 
incorporating the European Convention on Human Rights directly into English law, 
is another example of legislation that not only creates legal rights which individuals 
may seek to enforce through the courts, but that also sends an important educative 
signal about the limits within which people, particularly those who work within gov-
ernment, must behave. In this sense, therefore, another macro function of law relates 
to the education of the public’s social attitudes and responsibilities.
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Micro functions of law

Turning from the ‘macro’ to the ‘micro’ level involves consideration of rather more 
specifi c functions for law, many of which derive from the ‘macro’ functions identifi ed 
above. A number of examples are off ered; this does not purport to be a comprehensive 
list. Readers may be able to think of other functions not identifi ed here. Readers may 
also be able to identify other examples to illustrate the particular functions which are 
set out in the following paragraphs.

Defi ning the limits of acceptable behaviour

Most people have some awareness of the criminal law. A major objective of this branch 
of the law is to prescribe the limits of socially acceptable behaviour. Th e criminal law 
prohibits many kinds of activity about which there would be widespread agreement, 
such as murder and violent crime. It also outlaws a wide range of other activities about 
which there may be more debate, such as the use of particular types of drugs. Th e fol-
lowing points may be made in this context:

Not all behaviour that may be regarded by many as undesirable is characterized • 
in legal terms as criminal. Th us there is no law preventing a person over the age of 
18 from drinking alcohol. However, where the consequences of that conduct may 
impinge on others the law oft en steps in. Th ere is strict law making it unlawful for 
persons who have been drinking alcohol or taking drugs to drive.
Human conduct is regulated in many ways in addition to the use of law. Codes • 
of morality, religious principles, pressures of friends and family all constrain the 
ways in which people behave.
Diff erent countries set the boundaries of their criminal law in diff erent places: • 
what is criminal in one country is not necessarily criminal in another.3 Although 
there is a great deal of commonality between diff erent bodies of criminal law, in 
important respects the boundaries of criminal law are culturally determined, set 
by the demands of the specifi c society. Th ere are particularly important distinc-
tions in societies with diff erent religious traditions or moral backgrounds: laws 
applying in Islamic countries are in many respects quite diff erent from those in 
countries founded on the Judaeo-Christian tradition.
Th e boundaries of the criminal law are • dynamic. Activity which has historically 
been regarded as criminal is not necessarily regarded as criminal for ever. Th e 
prohibition of alcohol in the United States during the 1920s is a good example.

3 Th is has the important practical consequence that, if a person commits a criminal act in one country 
and fl ees to another country where that act is not criminal, this is oft en the basis for successfully resisting 
extradition proceedings—offi  cial proceedings to bring the alleged miscreant back for trial to the country 
where the original act took place.
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Th e use of law to regulate human behaviour is not exclusively through the criminal 
law. Areas of civil law also seek to do this. For example, if a party to a contract breaks 
that contract, rules of law allow the party aff ected to claim compensation from the 
 person in breach. Th e law of negligence prescribes situations in which a person who 
has negligently injured another has to compensate that other for the injury. In short, 
law defi nes the scope of obligations that exist between individuals and provides rem-
edies for breach of those obligations. Although the objective of civil law is not to pun-
ish an off ender, in the sense used in considering criminal law, nevertheless rules of 
civil law clearly signal that a contract cannot be breached with impunity, nor can one 
person act negligently in relation to another. In this sense, the rules of civil law also 
send the message that certain types of behaviour are unacceptable or undesirable.

Defi ning the consequences of certain forms of behaviour

Law does not simply defi ne forms of behaviour that are unacceptable. It also prescribes 
consequences. In the case of criminal law, these are the punishments that attach to 
a fi nding of guilt. Similarly in the area of civil law, law prescribes the remedies that 
the person aff ected by a breach of contract or a negligent act may obtain from the 
perpetrator.

In some situations the same facts may generate a variety of legal consequences. For 
example, a road accident may be caused by a person driving a car carelessly or reck-
lessly. Th is may result in the police seeking to get that person prosecuted through 
the criminal courts; if found guilty this may result in the imposition of a fi ne or even 
imprisonment. If the accident causes damage to another, that other person may seek 
compensation by bringing an action for damages in negligence against the driver. Th e 
driver may argue that the accident occurred because her car was improperly serviced, 
and may therefore bring an action for breach of contract against the garage. Th ree dif-
ferent legal consequences have arisen from the same incident.

Defi ning processes for the transaction of business and other activities

A rather diff erent function of law is to defi ne procedures by which certain transactions 
must be carried out. Some of these are quite straightforward, such as those relating 
to the making of simple contracts. In other cases, particularly where there is con-
cern to prevent fraud, considerable formality may be required. Many of these relate 
to transactions dealing with the transfer of property rights. For example, the proc-
ess of buying and selling houses is subject to a number of formal legal requirements, 
known collectively as the rules of conveyancing. Th ere are detailed rules relating to the 
creation of leases. Th ere are special rules for the creation of wills. Similarly, there are 
detailed requirements for the creation of trusts or settlements of property.

One of the problems with prescribing formal requirements is that, whatever the 
law states, in practice people attempt to carry out these transactions in ignorance of 
the rules. Th e law then has to develop supplementary principles to prevent injustice 
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occurring, notwithstanding the existence of procedural irregularity. Many of the 
principles of the law of equity have developed in response to this problem.

Creating regulatory frameworks

A great deal of modern law seeks to regulate those who provide services to the public. 
For example, substantial bodies of law regulate the activities of lawyers, doctors, archi-
tects, nurses, or estate agents. Th ere is a vast regulatory framework designed to control 
the activities of those who provide fi nancial services to the public to prevent fraud and 
other breaches of trust. Another branch of regulatory law relates to the promotion of 
health and safety in the workplace and other contexts. A consequence of the privati-
zation of formerly nationalized industries has been to create an extensive body of law 
designed to regulate the activities of companies now in the private sector (such as tele-
communications, utilities, and transport) including the promotion of competition and 
the regulation of prices. And specifi c areas of economic activity are subject to the most 
detailed legal regulation designed to promote standards and give the consumer value for 
money. Th e regulation of the housing market through housing law is a prime example.

A diff erent form of regulatory law, but one that has been in existence for many years, 
is planning law regulating the use to which land can be put in this country. Law that 
seeks to regulate industry in order to protect the environment is another example. In 
this context, the law operates at an international as well as a national level.

Regulatory law also serves another purpose. It defi nes the categories of persons 
able to make representations to government about a particular policy or decision. For 
example, again in the context of planning law, the relevant law determines who may 
challenge decisions of the planning authorities and who may appear to make their case 
at any public inquiry resulting from a planning decision.

Complaints are frequently heard that the burden of regulation is too great; govern-
ments oft en assert that they are trying to cut back on regulation. But in practice there 
is no escaping regulation. Whenever politicians say that they want to protect consum-
ers, how will they do that? Th rough regulation!

Giving authority to agents of the state to take actions against citizens

Another function of law is to give power to state offi  cials to take action against mem-
bers of the public. Th ere are numerous examples: the powers of the police to stop, 
search, question, arrest, and caution members of the public is one; the power of doc-
tors to detain in mental hospitals those diagnosed as suff ering from acute mental ill-
ness is another; the power of social workers to remove children from families where 
they are thought to be at risk and to place them in the care of the local authorities a 
third. Similarly, agents of both central and local government are given power to take 
money away from members of the public through taxation.

A rather diff erent example is the power given to government and other agencies of 
the state to acquire land compulsorily in the public interest.
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Preventing the abuse of power by offi cials

In contrast to the last head, much law is designed to prevent abuses of power by pub-
lic servants. For example, the police are required to operate within a framework of 
 powers prescribed by the Police and Criminal Evidence Act 1984, which limits their 
powers of arrest, search, and questioning, considered further in Chapter 5.

Th e essence of administrative law, discussed in Chapter 6, relates to the impor-
tance of offi  cials acting within a framework of law which prescribes their power; not 
allowing offi  cials to use discretionary powers in an abusive way; and giving people the 
opportunity to take advantage of certain procedural safeguards—for example a right 
to put their case—before adverse decisions about them are taken. Th ese are further 
examples of rules of law setting boundaries to the power of state offi  cials.

Giving power/authority to offi cials to assist the public

Th e law also sets down a vast range of requirements for agencies of the state to provide 
services or other goods to the public. At the most general level, all public expendi-
ture has to be legitimated by special Acts of Parliament known as Appropriation Acts. 
Th ese give general authority for the expenditure of public money on the whole range 
of programmes run by government.

More specifi c bodies of law deal with the details. Social security law is one exam-
ple, setting out as it does the entitlements to social security benefi ts which have been 
created by government. Many other examples could be given: entitlement to free edu-
cation is one, free treatment within the National Health Service another. All these 
activities, of the social security, education, and health authorities, are underpinned by 
detailed legal frameworks.

Prescribing procedures for the use of law

In addition to prescribing procedures for conducting diff erent types of transaction, 
there is another important body of law—procedural law—which seeks to control the 
ways in which courts and other adjudicative bodies operate. Th is body of law may set 
limits to the evidence that can be brought in diff erent types of cases. It also prescribes 
the way in which diff erent types of proceedings, whether in the courts or other legal 
fora, are to be conducted.

Conclusion: law and society

It is not claimed here that these examples of the macro and micro functions of 
law in society are exhaustive. Readers should ask themselves whether there are 
other functions for law and whether they should be regarded as macro or micro in 
character. Th ere is a huge literature on the relationship of law and society of which 
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the foregoing is only a very limited summary. However a number of points can be 
noted.

(1) All the functions of law, whether macro or micro, are contingent upon the stage 
in the development of that society and the pressures and challenges facing that society. 
While many of these functions of law are common to very many societies, others are 
not.

(2) Th e laws that exist and the ways in which they are used are dependent on the 
ideology and politics of the particular country. For example, current notions of social 
justice and equality in the United Kingdom have developed in the light of particu-
lar socio-political and economic theories. Th ey will change in the future. Th e list of 
functions proposed here should not therefore be regarded as set in concrete; it refl ects 
broader changes in the social and political ideas and ideals of that society.

(3) Th e functions of law are by no means always consistent with each other: pres-
ervation of social order may on occasion be in sharp confl ict with the function of 
protecting civil liberties; the role of law in advancing equality or social justice may be 
in confl ict with its role in supporting current social and economic orders.

(4) It should be remembered that there are still activities that are not currently the 
subject of legal regulation. Governments frequently claim that they are seeking to limit 
the encroachment of law. Interestingly, however, when a new technology arrives that 
actually enables activities to occur outside conventional regulatory frameworks—the 
rise of internet use or developments in biotechnology are good examples—politicians 
and others quickly become agitated.

(5) Th ere are many mechanisms, outside law, that are used to regulate and alter 
people’s behaviour. Much of the practice of economics is based on the assumption 
that, if fi nancial incentives are right, behaviours change. An interesting example is 
the proposal that problems of global pollution and global warming must be tackled 
not just by laws saying what should or should not be done, but also by getting fi nancial 
incentives right—higher taxes paid by those who pollute, for example.

(6) More fundamentally, there are signifi cant issues about the way in which we 
order our society that are either not touched on at all by law or only in relatively insig-
nifi cant ways. For example, one of the major social issues of our time relates to the 
extent to which groups in the community are excluded from the mainstream of social 
life, whether through lack of money or other material resources such as housing. To be 
sure, there are legislative provisions relating to the provision of social security benefi ts 
or to the provision of accommodation to the homeless. But the entitlements contained 
in these bodies of law are not absolute but are highly contingent on legal tests being 
met. Th ose claiming benefi ts or access to housing have a substantial list of condi-
tions that they must satisfy before they will be helped. Th e fact that the rhetoric of law 
employs concepts such as liberty or justice does not mean that substantive law actually 
delivers social justice to all citizens of the United Kingdom.

(7) Perhaps the most important point to stress is that although the discussion 
has, perhaps, been somewhat abstract, the issues considered are central to many of 
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the most serious challenges facing the United Kingdom. One obvious example is how 
governments should respond to terrorist attacks, such as the bombings in London in 
July 2005. How should this be handled? By giving the Home Secretary new powers to 
detain people for longer periods without being charged for any off ence, or new pow-
ers to deport those felt to be promoting religious intolerance? By allowing courts to 
receive evidence obtained as the result of covert surveillance? Or will these develop-
ments undermine freedoms essential to British values and the British way of life?

Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to research 
easily topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Includes: discussion (podcasts) of the work of JUSTICE in the promotion of human rights; and 
on the importance of empirical research on law to understand how law works in the real world.

Further reading

 

 

 

 

Abel-Smith, B., and Stevens, R., In Search of 
Justice: Society and the Legal System (Lon-
don, Allen Lane, 1968)

Allan, T. R. S., Constitutional Justice—A 
Liberal Th eory of the Rule of Law (Oxford, 
Oxford University Press, 2003)

Bingham, T., Th e Rule of Law (London, Pen-
guin Books, 2010; paperback and Kindle 
edns, 2011)

Brake, M., and Hale, C., Public Order and 
Private Lives: the Politics of Law and Order 
(London, Routledge, 1992)

www.oxfordtextbooks.co.uk/orc/partington12_13/
www.oxfordtextbooks.co.uk/orc/partington12_13/
www.martinpartington.com


 law and society: the purposes and functions of law  25

Cotterrell, R., Th e Sociology of Law: an 
Introduction (2nd edn., Oxford, Oxford 
University Press, 1992)

Delupis, I., Th e International Legal Order 
(Aldershot, Dartmouth, c. 1994)

Dickson, B., and Connelly, A., Human Rights 
and the European Convention: the Eff ects of 
the Convention on the United Kingdom and 
Ireland (London, Sweet & Maxwell, 1997)

Dyzenhaus, D. (ed.), Recraft ing the Rule of 
Law: the Limits of Legal Order (Oxford, Hart 
Publishing, 1999)

Hudson, A., Towards a Just Society: Law, 
Labour and Legal Aid (London, Continuum 
International Publishing Group, 1999)

Kennedy, H., Eve Was Framed: Women and 
British Justice (London, Random House 
digital, 2011)

Jacobs, F. G., White, R. C. A., and Ovey, C., 
Th e European Convention on Human Rights 

(5th edn., Oxford, Oxford University Press, 
2010)

Mansell, W., Thomson, A., and Meteyard, 
B., Critical Introduction to Law (3rd edn., 
London, Cavendish Publishing, 2004)

Plant, R., Th e Neo-liberal State (Oxford, 
Oxford University Press, 2009)

Roberts, S., Order and Dispute: an Introduc-
tion to Legal Anthropology (Harmonds-
worth, Penguin, 1979)

Schachter, O., and Joyner, C. C. (eds), 
United Nations Legal Order (Cambridge, 
Grotius, 1995)

Sedley, S., Ashes and Sparks: Essays on Law 
and Justice (Cambridge, Cambridge Uni-
versity Press, 2011)

Ward, I., Introduction to Critical Legal Th eory 
(2nd edn., London, Cavendish Publishing, 
2004)



3
Law making: authority and process

Introduction

Th e last chapter considered a number of functions that law plays in the ordering of 
society. Here we examine the principal law-making institutions and how they work. 
First, though, we ask: what gives these institutions their authority? What gives law 
makers their legitimacy?

Power, legitimacy, and authority in the 
law-making process

One of the macro functions of law identifi ed above, in Chapter 2, was support for the 
political order. Law provides much, if not all, of the legal framework within which 
power is exercised. But simply stating that constitutional principles provide govern-
ments or other executive agencies with the power to make law begs a more fundamental 
question: from where do these constitutional legal principles derive their authority?

Th e answer is far from easy. Diff erent societies base claims for the legitimacy of 
their law makers on diff erent theoretical foundations. In broad terms, however, law 
makers may be said to derive their authority from two principal sources:

 (1) the basic constitutional framework or constitutional settlement that operates 
within that country; and

 (2) the underlying political ideology of that country.

Th e reasons why people are generally more or less willing to accept these as bases 
for the exercise of power are complex. One is that most people, while accepting that 
certain services such as education and health need to be provided, do not want to run 
them themselves. Th ey are happy to let politicians and bureaucrats get on with the job. 
Furthermore, once a government has established a claim to exercise power, it invari-
ably creates the machinery—police, security services, and the like—whose function is 
to enforce the law which results from the exercise of that power.
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But it should always be remembered that even the most fundamental of consti-
tutional arrangements fail if signifi cant groups within a particular society fi nd that 
constitutional basis unworkable. Th e fact that in some countries in the world there 
have been civil wars, that in others there have been coups d’état, demonstrates the 
point. Th e destruction of the Berlin Wall, the collapse of apartheid in South Africa, 
and more recently events in countries such as Tunisia, Egypt, and Libya, may be 
cited as modern examples. Many countries, even those that now enjoy the most sta-
ble and secure of constitutional arrangements, can trace their current situation to 
resistance to or rebellion against earlier unacceptable constitutional arrangements. 
Th e United Kingdom and the United States both exemplify the point. It can work 
the other way as well. Th e recent attempt to create a new European Constitution 
foundered, at least for the time being, because of the unwillingness of many citizens 
of Europe to support it. Constitutional arrangements ultimately depend on the con-
sent of the governed.

In the United Kingdom, and in many other developed countries, that consent is 
more taken for granted than actively sought (save on particular issues which are 
the subject of referenda). Here and in other democracies, free and regular elections 
are seen as the primary mechanism through which continuing consent to govern is 
implied. What concerns many people today, particularly in countries where demo-
cratic process is well established, is that voter apathy may weaken the legitimacy of 
law-making institutions. Th is leads some to argue that voting in elections should be 
made compulsory; this is already the law in Australia, for example.

It is also very important that the authority and legitimacy of a country’s law-making 
institutions is not squandered by corruption and scandal. Th e recent publicity given 
in the United Kingdom to the expenses claimed by Members of Parliament proved a 
big challenge for the UK Parliament. New legislation, the Parliamentary Standards 
Act 2009, was enacted to try to address the issue. It created a new Independent 
Parliamentary Standards Authority and a new Commissioner for Parliamentary 
Investigations, whose task it is to monitor the propriety of Members of Parliament’s 
expense claims and other fi nancial interests.

Constitutions and constitutionalism

One basis for the authority given to the law makers can therefore be found in a coun-
try’s constitution and its related principles of constitutionalism. What are these?

In most countries there exists a written constitution or other form of ‘basic law’ that 
defi nes the powers of the law-making institutions of the country. Th e constitutional 
arrangements of the United Kingdom are unusual in that there is no formal written 
constitution. Many of the most important constitutional principles are found not in 
any written document but in unwritten practice, known as constitutional conventions. 
(See below, Box 3.1.)
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Box 3.1 Legal system explained

Constitutional conventions

There is a substantial literature on constitutional conventions and the extent to which 
they have changed over the years. Some examples of constitutional conventions may 
be noted:

Constitutional monarchy. The theoretical Head of State remains the monarch. The 
principle of constitutional monarchy means that the Queen takes no active part in 
the running of the country. Though the parliamentary year starts with the ‘Queen’s 
speech’ and though bills are given ‘royal assent’, the Queen does not intervene in the 
politics of the law-making programme. The Queen is kept informed about what is 
happening in Parliament and, through audiences with the Prime Minister of the day, is 
briefed about signifi cant developments. It would be surprising if, on occasion, she did 
not offer her views on particular issues. But the monarch is not the source of political 
decision taking or law making.

Prerogative powers. Nevertheless, there are still certain functions of government that 
are based not in legislative authority, but on the historic exercise of power by the 
monarch. These are known as ‘prerogative powers’. The most dramatic example of 
this is the power to go to war, which is exercised by ministers not under the authority 
of any Act of Parliament, but by exercise of prerogative powers. The Home Secretary’s 
‘prerogative of mercy’ to reduce a sentence imposed by the courts after a criminal trial 
may be seen as another example.

Cabinet government and collective responsibility. The very existence of the Cabinet—the 
central committee of ministers chaired by the Prime Minister and responsible for deter-
mining the government’s programme—is another aspect of the British Constitution 
based in convention, rather than legislation. The related doctrine of collective respon-
sibility, whereby ministers who do not agree with the policy of the government as 
determined in Cabinet are supposed to resign from the government, is also based in 
constitutional convention, rather than constitutional law.

Individual ministerial responsibility. Another constitutional convention is that minis-
ters should take ultimate responsibility for what goes on in their departments. This 
means that they must answer questions in Parliament or select committees about the 
work of their departments. On occasion, this may also lead ministers to resign, where 
something has gone very seriously wrong, though in practice these days this is a rare 
occurrence.

Th ese unwritten principles are, however, accompanied by an increasing number of 
statutory provisions that have constitutional eff ect (see above, pp. 10–11). Devolution 
of powers to government in Scotland and Wales, reform of the House of Lords, the 
Human Rights Act 1998, and the Freedom of Information Act 2000 all involve legis-
lation which has transformed the constitutional legal landscape. Th e Constitutional 
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Reform Act 2005 went further, signifi cantly changing the role of the Lord Chancellor, 
making the Lord Chief Justice the head of the judiciary, making provision for the new 
Supreme Court, and creating a Judicial Appointments Commission. Th e Constitutional 
Reform and Governance Act 2010 made further changes. Th e Coalition government 
has held a referendum on the voting methods to be adopted at general elections and 
has introduced fi xed-term (fi ve-year) Parliaments. (See below, Boxes 3.2. and 3.3) It is 
also proposing reforms to the House of Lords. (See further below, Box 3.4.) Th e rela-
tive ease with which these important changes to our structure of government may be 
made may, paradoxically, arise from the fact that the United Kingdom does not have 
a written constitution.

Box 3.2 Reform in progress

Parliamentary Voting System and Constituencies Act 2011

The headline provision in this Act required the holding of a referendum, in May 2011, 
on the suggestion that future general elections should operate under new voting rules. 
‘First past the post’ would be replaced by the alternative vote system. This proposed 
change was soundly defeated in the referendum held on 5 May 2011.

Less publicized, but still important, the Act reduces the number of seats in the House 
of Commons from 650 to 600. The Act also creates new rules for the redistribution of 
seats needed for the 600 constituencies. The rules give priority to numerical equality 
as a principle, in that there will be a uniform electoral quota for the United Kingdom, 
and the size of constituencies may not vary by more than fi ve per cent from the quota, 
with some limited exceptions. Regular redistributions will take place every fi ve years. 
The Parliamentary Boundary Commissions are to conduct a review by the end of 
September 2013 with subsequent reviews every fi ve years.

In the case of England there will be 502 MPs rather than the current 533. The number 
of electors in each constituency must be no smaller than 72,810 and no larger than 
80,473. In other words constituencies will become more equal in size than they are at 
present. The Boundary Commission for England has stated: ‘Early indications are that 
the changes will have to be signifi cant in order to reduce the number of constituencies 
by 31 and to ensure that they are of equal size. The majority of existing constituencies 
are likely to be affected.’

Provisional proposals for changes were published in the autumn 2011. This will be 
followed by a period of consultation—with fi nal recommendations due by the end 
of 2013. It should not be thought that this is a simple mathematical question; it has 
important political consequences. The redistribution is likely to affect election out-
comes, because urban constituencies (many of which are held by Labour) have histori-
cally had fewer constituents than rural ones. The redistribution may therefore work 
against the Labour Party and in favour of the Conservative Party.
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Box 3.3 Reform in progress

Fixed-term Parliaments Act 2011

One of the peculiarities of the British system of government is that the duration of the 
Westminster Parliament—i.e. the length of time a government lasts following a gen-
eral election—is not fi xed. At present, the maximum duration of a UK Parliament is fi ve 
years. This is dictated by the Septennial Act 1715, as amended by the Parliament Act 
1911. Under those provisions, if a Parliament is not dissolved in the period up to fi ve 
years after the day on which it was summoned to meet, it automatically expires.

The formal position is that the prerogative power to dissolve Parliament before the 
maximum fi ve-year period is exercised by the Queen, acting on the advice of the Prime 
Minister. In reality, this gives the Prime Minister of the day considerable fl exibility on 
when he or she ‘goes to the country’—a decision that may well be determined by the 
state of the public opinion polls.

The Coalition government has enacted the Fixed-term Parliaments Act 2011, which 
provides for fi xed days for polls for parliamentary general elections. The polling day for 
elections will ordinarily be the fi rst Thursday in May every fi ve years. The fi rst such poll-
ing day will be on 7 May 2015. The Prime Minister is given power to alter, by statutory 
instrument, the polling day for such parliamentary general elections but only to a day 
not more than two months earlier or later than the scheduled polling day.

The holding of early parliamentary general elections outside this time frame can be 
triggered either by a vote of no confi dence in the government following which the 
House of Commons did not endorse a new government within 14 days, or a vote by 
at least two-thirds of all MPs in favour of an early election. Where such an early elec-
tion occurs, the next scheduled election after that will be fi ve years from the previous 
fi rst Thursday in May. The Queen’s notional residual power to dissolve Parliament is 
abolished.

In addition, British membership of the European Union and other international bod-
ies such as the Council of Europe and the United Nations has had signifi cant constitu-
tional implications. Th ese all contribute to the legal framework within which power in 
the United Kingdom is exercised.

British constitutionalism—the principles which underpin the constitution—rests 
on three essential features: the sovereignty of Parliament, the rule of law, and the 
separation of powers. Defi nitions of these concepts have, over the years, been fi ercely 
 contested—for examples, see below, further reading. For present purposes:

Th e • sovereignty of Parliament asserts that the ultimate legal authority for law 
making in the United Kingdom should be Parliament.
Th e • rule of law insists that power should not be exercised by persons acting by 
or on behalf of the state, without their being able to point to some form of legal 
authority for their actions. Further, the process by which decisions are reached 
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should be fair. Th e Constitutional Reform Act 2005, for the fi rst time, gave statu-
tory recognition to the concept of the rule of law.
Th e • separation of powers suggests that, to prevent any particular arm of govern-
ment from becoming too powerful, there should be separation between the leg-
islative (law making), executive, and judicial functions of government. Th ereby 
each branch of government is subject to checks and balances. Th is in turn leads 
to the proposition that the judges in particular, and lawyers in general, must 
act independently of government—now also recognized in the Constitutional 
Reform Act 2005.

Th ese principles relate to the central issues of power: who may exercise it, how it can be 
controlled, and how those who exercise power can be called to account.

Political ideology

Stating these principles still leaves unanswered the question: what is the theoretical 
basis on which power to make law may be asserted by political institutions? To answer 
this it is necessary to consider the underlying political ideology of the country.

In the United Kingdom, and many other countries, the currently dominant politi-
cal ideology is representative democracy, expressed principally through the holding 
of regular elections. Democratic theory suggests that society is unable to function as 
eff ectively as it might if everyone retained their unique power to control their own 
life or the lives of others. Instead, by electing Members of Parliament to represent the 
views of electors, individuals pass to those elected some of that control or sovereignty 
that gives them the authority to govern on behalf of the people.

Th ose in power are also subject to the principle of accountability. Th us politicians are 
regularly called to account when general elections are held. From the electoral process 
those elected to political offi  ce derive their authority to make laws on behalf of the citi-
zens of the country, knowing that if their actions are not approved of by the electorate 
they will be defeated at the next general election. Th ey are also subject to accountabil-
ity through a range of checks and balances that exist, both within Parliament (such as 
parliamentary debates or questions to ministers) and outside. Th ese comprise a wide 
variety of activities, including the essential part played by the press and other mass 
media in exposing things that go wrong within government.

Principles in practice

Th e application of these principles is not as clear in practice as theory might imply:

First, in the British system, the fact is that the work of Parliament is strictly con-• 
trolled by the political party that forms the government of the day. Th ere are very 
few issues on which Members of Parliament vote independently of their party. 
Th ere is the occasional backbench revolt; and the occasional ‘free vote’ on a mat-
ter of conscience where the party ‘whip’ is not applied. But these are the exception, 
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not the rule. We have not yet had enough experience of the Coalition govern-
ment to know whether this will change, but the fact that two political parties are 
engaged in the Coalition may mean there will be occasions when the diff erent 
parties in government vote diff erently.
Secondly, all legislation in the United Kingdom passes through not only the • 
elected House of Commons, but also the non-elected House of Lords. Although 
the House of Lords rarely exercises the power it theoretically has to delay bills 
from becoming law, on many occasions the House of Lords amends, oft en very 
substantially, legislation coming to it from the House of Commons. Th e threat of 
delay may also lead to signifi cant amendment or even the dropping of legislative 
proposals. While there is in the Commons a clear link between the democratic 
process of election and the outcomes of the legislative process, in the Lords this is 
not so. Even if the constitution of the Lords is reformed, it is unlikely to become 
a wholly elected body.

Box 3.4 Reform in progress

Reform of the House of Lords

The question of House of Lords reform has been debated for well over 100 years; and 
there have been major changes, for example signifi cant reductions in the numbers of 
hereditary peers and the introduction of life peers—but until now no elected mem-
bers. Proposals, contained in a draft House of Lords Reform Bill and accompanying 
white paper, published in May 2011, set out possible options for how a reformed House 
could look.

While the draft Bill sets out fi rm proposals, the white paper also considers alterna-
tive options on which the government remains open-minded. For example, the Bill 
proposes that 80 per cent of the reformed House should be elected, with 20 per cent 
being appointed by a special appointments commission to sit as independent cross-
benchers; the white paper considers the case for a 100 per cent elected body.

Key proposals contained in the draft House of Lords Reform Bill include:

a reformed House containing only 300 members, considerably smaller than the • 
present House. Members would be paid a salary, rather that simply claim expenses 
and a daily allowance as currently happens;
those elected would be eligible to sit for a single term of three parliaments (i.e. • 
roughly 15 years). Life and hereditary appointments would disappear;
elections using the single transferable vote (STV), electing a third of members each • 
time with elections normally taking place at the same time as general elections. The 
white paper acknowledges that other modes of election might also be considered;
the franchise would be based on multi-member electoral districts, drawn up inde-• 
pendently based on national and county boundaries;
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there would • be a continuation of the presence of bishops of the Church of England in 
the House of Lords, though their number would be reduced from 26 to 12;
the new membership elections would be staggered over the course of three elec-• 
toral cycles, which once complete would ensure that there was an annual renewal 
of a third of the House.

As regards the functions of the House of Lords, both the draft Bill and white paper are 
clear that the powers of the reformed House of Lords should remain the same. It would 
continue with its legislative functions of scrutinizing legislation; it would also continue 
its investigative and accountability functions through its select committees, thereby 
complementing the work of the Commons.

It is the government’s intention that the fi rst elections take place in 2015. The draft 
Bill and white paper are currently being considered by a joint committee, composed 
of 13 peers and 13 MPs, before legislation is introduced in 2012. Although the Bill is an 
important component of the Coalition government’s programme, it has already drawn 
some very hostile reaction, both from those who think it goes too far, and those who 
think it does not go far enough.

Th irdly, knowing the extent to which the electoral process actually represents the • 
will of the people is very diffi  cult. In the United Kingdom, the ‘fi rst past the post’ 
voting system has meant that nearly all recently elected governments have attained 
power with less than 50 per cent of the popular vote. Th is leads many, particularly 
those in the smaller parties who struggle to get elected under the present system, 
to argue that a fairer voting system would incorporate proportional representa-
tion, with seats in Parliament distributed in proportion to votes cast. Th e primary 
argument against this apparently attractive proposition is that this tends to lead 
to coalition governments, in which small minority parties acquire a dispropor-
tionately powerful position. Nevertheless, proportional representation has been 
introduced in the United Kingdom in the context of elections of members to the 
European Parliament and elections to the devolved Parliaments in Wales and 
Scotland.
A fourth issue said to weaken the democratic process is a decline in the percent-• 
age of the population voting in elections. Th is has resulted in changes making it 
easier for people to vote by post; it has also led to suggestions to make it easier for 
people to vote, for example by setting up electronic voting systems in supermar-
kets. Th ere have even been calls to make voting compulsory, as happens in some 
other countries.
Fift hly, there are important sources of law other than Parliament. Under the • 
British system of separation of powers, judges in the higher courts have power to 
make new rules of law. Th ey do this through the development of rules of ‘common 
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It is the government’s intention that the fi rst elections take place in 2015. The draft 
Bill and white paper are currently being considered by a joint committee, composed 
of 13 peers and 13 MPs, before legislation is introduced in 2012. Although the Bill is an 
important component of the Coalition government’s programme, it has already drawn 
some very hostile reaction, both from those who think it goes too far, and those who 
think it does not go far enough.

Box 3.4 Continued
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law’—long-standing principles of law developed over the years, in some cases 
centuries, by the judges. Many examples of judicial law making can be given:
–  the fundamental law of contract, on which much economic activity is based;
–  the law of negligence, which relates (among other matters) to dealing with the 

aft ermath of accidents and other forms of injury; and
–  the development of the principles of judicial review, which is the basis on which 

judicial control of the administrative arm of government is achieved.

Yet judges are not elected; they do not get their authority from any theory of 
representative democracy. Th e legitimacy for their law making has to be found in 
other constitutional principles, in particular the separation of powers. Th e judges 
are recognized to be both a part of the machinery of government and, paradoxi-
cally, at the same time independent of it.

Membership of the European Union

One respect in which the law-making process in the United Kingdom has been signifi -
cantly altered in recent years has arisen from the UK’s membership of the European 
Union. Th e fundamental constitutional documents of the Union, starting with the 
Treaty of Rome and developed by the Treaties of Maastricht, Amsterdam, Nice, and 
most recently, Lisbon, provide not only that member states must abide by those prin-
ciples of European law that are made by the institutions established by the Treaty of 
Rome, but also that failure to do this will result in sanctions being imposed by the 
institutions of the European Union.

As a result, the British government is required to incorporate certain rules of 
European law into British law, whether or not it likes them. Furthermore, the House 
of Lords decided in Factortame v Secretary of State for Transport (No. 2) [1991] 1 AC 
603 that if the provisions of a British Act of Parliament are in confl ict with European 
law, then the British Act is to be regarded as of no eff ect. Until then, the British courts 
had never sought to overrule an Act of Parliament, since Parliament was always 
regarded as the sovereign law-making authority. It is these developments that lead 
many Eurosceptics to argue, among other things, that joining the European Union 
has led to an unacceptable loss of parliamentary sovereignty.

One criticism of the institutional arrangements of the European Union is that it 
runs a ‘democratic defi cit’. It is argued that too many of the institutions established to 
run the European Union operate without the authority/legitimacy bestowed by ade-
quate democratic accountability. For example, the exclusive right to initiate legislation 
is held by the European Commission, whose Commissioners are not directly elected 
by the people of the European Union. In practice, the powers of Commissioners are 
constrained by the Council of Ministers, comprising elected ministers from each of 
the member states, and whose approval of legislative proposals was always required. 
(Initially, the Council of Ministers had to be unanimous; a single vote against a pro-
posal would result in its not being adopted. As the European Union has expanded, the 
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principle of unanimity has been replaced in a large number of policy areas by the prin-
ciple of qualifi ed majority, which at least enables measures to be introduced despite the 
opposition of some ministers.)

Th e European Parliament—the only body with directly elected members—has a 
less signifi cant part to play in the law-making process, certainly compared with the 
part played by the British Parliament. However, over the last 20 years, successive trea-
ties (Maastricht (1992), Amsterdam (1997), Nice (2001), and most recently, Lisbon 
(2007)) have given the European Parliament increasing amounts of power to control 
the content of legislative measures. While it still cannot initiate legislative proposals, 
the majority of European law making must be approved by a majority of the European 
Parliament as well as the Council of Ministers. Th e poor participation by the British 
electorate in European elections may be explained, at least in part, by widespread 
ignorance about the role of the European Parliament and how it has changed.

European Convention on Human Rights and the Human Rights 
Act 1998

Th e incorporation of the European Convention on Human Rights (made by the Council 
of Europe, not the European Union, see below, p. 50) into British law, through the Human 
Rights Act 1998, raises analogous issues. All bills presented to the UK Parliament now 
contain a statement that, in the view of the relevant minister, the bill complies with the 
Articles of the European Convention. Th ere are occasions on which particular rules 
of statute law enacted by the Parliament in London are held by the English courts (as 
they have from time to time been so held by the European Court of Human Rights in 
Strasbourg) to be contrary to the Convention. Section 4 of the Human Rights Act 1998 
specifi cally prohibits the English courts from declaring legislation invalid. Instead, 
the Act gives courts the power to issue a ‘declaration of incompatibility’. Th is formula 
was adopted to preserve the notion of the sovereignty of Parliament. Th is is in eff ect a 
direction to the government of the day that a particular statutory provision must be 
amended in order to comply with the provisions of the European Convention. Th e real-
ity therefore is that, so long as the UK government is fully signed up to the European 
Convention, its freedom of legislative action is to a degree constrained.

The law-making institutions

With these points in mind, we take a closer look at the functions of a number of the 
law-making institutions that exist in the United Kingdom:

the British Parliament and central government;• 
European institutions;• 
the courts; and• 
other sources of law making.• 
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The British Parliament and central government

Th e principal law-making body in the United Kingdom is the British Parliament. Its 
legislative programme is at the heart of the law-making process. By no means all legis-
lative measures are the subject of detailed parliamentary scrutiny (see below, Box 3.5), 
but the vast bulk of legislative measures derive their authority from the parliamen-
tary process. Even those measures that the British government is required to put into 
law coming from the European Commission are given the stamp of parliamentary 
approval.

Box 3.5 Legal system explained

Statute law: the classifi cation of legislative measures

The vast bulk of new law that is brought into effect in England is statute law, that is 
law that has been passed through Parliament following debate in both the House of 
Commons and the House of Lords, or law made under the authority of statutes. Statute 
law comes in a variety of forms:

primary legislation;• 
secondary legislation;• 
tertiary legislation; and• 
(though not strictly statute law) ‘quasi-legislation’ or ‘soft law’.• 

Primary legislation comprises the Acts of Parliament that are passed by Parliament. Most 
Acts are ‘Public General Acts’, which apply generally in England. They also apply in 
Wales if they relate to matters not devolved to the Welsh Assembly Government. They 
often apply in Scotland, though not on matters devolved to the Scottish Parliament. 
(Each Act contains a section detailing the precise extent of its coverage.) Some are 
‘Local or Personal Acts’ applying only in particular localities or to specifi c people. (See 
further below, Box 3.6.)

Primary legislation is supplemented by a vast body of secondary legislation— 
regulations and orders made under the authority of an Act of Parliament. These are 
known generically as statutory instruments. There are typically over 3,000 of these 
made each year, running to many thousands of pages of text. They are not subject to 
detailed parliamentary scrutiny, though in many cases statutory instruments cannot 
be made by the government without consultation with specialist advisory committees. 
(See below, Box 3.9.)

In addition to primary and secondary legislation, there is a huge amount of tertiary 
legislation— legislative instruments, made under the authority of an Act of Parliament, 
but which are subject to no parliamentary scrutiny at all. For example, in housing law, 
numerous powers are given to ministers to issue ‘directions’ or other instruments, 
drafted in the form of legislation and which effectively have the force of law, but which 
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are simply issued by the government department in question. Similar examples are 
found in many other areas of government.

There is, fi nally, a fourth category of instrument, sometimes referred to as quasi-
legislation or soft law, which comprise statements of good practice or guidance. These 
may be made under the authority of an Act of Parliament and may in some cases be 
subject to parliamentary approval. But, as with tertiary legislation, they are subject to 
no detailed parliamentary discussion. Examples include codes of practice such as the 
Highway Code or the codes of practice relating to police behaviour made under the 
Police and Criminal Evidence Act 1984. (See below, Chapter 5.) Many other examples 
could be given.

There is a practical problem with tertiary and quasi-legislation. It is not published 
in the normal way by the Offi ce of Public Sector Information—the offi cial outlet for 
government publications. For example, ministerial directions are usually made avail-
able only to those who need to know about them; ordinary members of the public 
who wish to know about these documents fi nd them hard to track down. An important 
issue of principle fl ows from this. It is frequently asserted that because legislation is 
published by a single authoritative source, ‘everyone is deemed to know the law’. Such 
a claim is simply not sustainable in the case of such instruments.

Th e legislative process has undergone signifi cant though inadequately publicized 
change in recent years—an example of the oft en understated dynamism that charac-
terizes many developments in the English legal system. Th e discussion here focuses on 
the process of enacting an Act of Parliament. Apart from the inherent importance of 
the subject, there is a good practical reason why lawyers need to know about this. Th ere 
are now circumstances—albeit limited—in which what was said about a bill as it passed 
though Parliament may be used in court when dealing with a question of statutory 
interpretation. (See Pepper v Hart [1993] AC 593 (HL); on statutory interpretation see 
below, p. 64.)

Primary legislation

All Acts of Parliament start as bills. Most bills are accompanied by an Explanatory 
Note, a detailed note draft ed by the bill’s sponsors, which sets out the background to 
the bill and explains what it is trying to achieve. (Since 1999, Explanatory Notes have 
also been published alongside new Acts of Parliament.) Although some lawyers do 
not like this practice, arguing that interpretation of statutes is a matter for the courts, 
the notes are in reality the key to any public understanding of legislation. Th ey are 
written in plain language and are designed to explain the policy and legal context 
to non-lawyers. Th is is possibly the most important procedural innovation of recent 
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Box 3.5 Continued
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years. All bills and notes are published on the internet. Four distinct types of bill may 
be identifi ed (see further below, Box 3.6):

 (1) Government bills, which arise from the political programme of the party in gov-
ernment. Th is is the largest group, designed to advance the political objectives of 
the government. Th ese bills are sponsored by individual ministers.

 (2) Law Reform bills, which arise from recommendations made by law reform agen-
cies, such as the Law Commission (see p. 84). Th ese are less politically controversial.

Box 3.6 Legal system explained

Acts of Parliament: Public General Acts and Local and Personal Acts

Most Acts of Parliament are Public General Acts. Each Public General Act contains a 
section which defi nes to which parts of the United Kingdom the Act applies. Since the 
devolution of legislative powers to Scotland and Wales, this is not always a straightfor-
ward matter. But all such Acts are of general application in those parts of the countries 
to which they are stated to apply. There are special rules relating to legislation which is 
effective in Northern Ireland.

By contrast, Local and Personal Acts (together ‘Private Acts’) may apply only to a 
local area (say a town) or to a specifi c institution (say a body such as a university), or 
a particular individual. The procedure by which Local and Personal Acts become law 
is quite different from the procedure by which Public General Acts become law. The 
detail is not considered here, but in essence such Acts are passed through a procedure 
involving committees of the House, not the full House of Commons.

Private Acts must be sharply distinguished from Private Members’ Acts (see below, 
Box 3.7).

 (3) Consolidation bills, which bring together into a single place a wide range of leg-
islative provisions scattered through many Acts of Parliament and thus diffi  cult 
to fi nd. Th ese measures do not themselves introduce new law but tidy up and 
re-present what is already on the statute book. Failure to consolidate adds to 
the complexity of carrying out legal research, since printed versions of Acts of 
Parliament that have been substantially amended, can be very misleading. New 
computer technology makes it easier to keep texts of statutes up to date. In the 
United Kingdom this is achieved in part by commercial legal information pro-
viders such as Westlaw, in part by government through its Statute Law Database. 
Th is does not reduce the need for regular consolidation bills. A special procedure 
enables these bills to reach the statute book without going through the full par-
liamentary process discussed below.

 (4) Private Members’ bills, which are a special type of bill introduced by backbench 
Members of Parliament. (See below, Box 3.7.)
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Box 3.7 Legal system explained

Private Members’ Acts

Private Members’ Acts start as bills introduced by individual Members of Parliament 
who are not members of the government. They are subject to special rules relating 
to their content. The most important is that they cannot contain any provision that 
would result in the expenditure of public money. These bills are also subject to special 
procedural rules, which mean that only a very few such measures reach the statute 
book in any given year.

The backbenchers who bring these bills forward are selected following a ballot—a 
process that takes place early in each parliamentary session. Private Members’ bills are 
debated only on Fridays—a day when the pressure of government business is usually 
less. Twenty private members are able to introduce their measures following the ballot; 
those near the top of the list have a greater chance of seeing their bills introduced into 
law. For a bill to have any chance of success it must either be supported by the govern-
ment, or at least not actively resisted by the government.

The Housing (Homeless Persons) Bill 1976 is a good example: as originally drafted it 
would have given a range of legal rights to the homeless that the government regarded 
as wholly unacceptable. In that case, the government offered the bill’s sponsor, the late 
Stephen Ross, an alternative bill, which he took forward. With this government support 
the bill passed into law.

Private Members’ bills can be used to introduce measures on which there are fi erce 
divisions of opinion, but where those divisions are not the subject of party political 
debate. An excellent example of this is the Abortion Act 1967, which was a very impor-
tant, obviously controversial, measure introduced by David Steel, in relation to which 
none of the main political parties wished to tie their political reputations. The willing-
ness of a private member to take such an issue forward means that the political parties, 
in particular the government party, can to an extent distance themselves from the 
issue.

Over the last 15 years or so, about eight out of 20 Private Members’ bills have reached 
the statute book each year. There are three other means by which backbenchers may 
attempt to introduce legislation: ‘presentation bills’, Ten Minute Rule bills, and bills 
from individual members of the House of Lords. The numbers of such bills passing into 
law are tiny and are not considered further here.

Preparatory stages

Before being presented to Parliament, many bills start the process of becoming law by 
being included in the political manifesto of the party that won the last general elec-
tion. Political parties want power to turn their ideas into legislative form. Issues that 
involve a good deal of specialist know-how are frequently the subject of consultation 
with persons or other agencies outside government. Th ere are various ways in which 
this is carried out.
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Commonly, ideas for new policies and related changes in the law are fl oated in green 
papers, so called because years ago they were published with green covers. (Th ese days, 
image-conscious governments produce green papers with covers containing all the 
colours of the rainbow!) Th ey set out policy proposals and ask for comments on them. 
Th e government oft en attempts to steer responses by indicating its preliminary view 
on what should happen.

Following initial consultation, a further and fi rmer statement of the government’s 
policy objectives may be published in white papers (which are also no longer white) that 
summarize responses to consultations and set out what the government plans to do.

Until a few years ago, parliamentary practice required all bills to be presented fi rst 
to Parliament. Failure to do this was regarded as an insult to Parliament. Th e process 
of enacting bills has recently undergone some important changes.

First, consultation. Th e wisdom of the principle that bills must not see the light of 
day until they are brought to Parliament became subject to increasing criticism. As 
the result of important procedural changes recommended by the House of Commons 
Select Committee on Modernisation in 1997, an increasing number of bills are now 
published in draft  and circulated for comment and criticism by those most likely to be 
aff ected, prior to their formal introduction into Parliament. Th e Select Committee on 
Modernisation recommended that this procedure be followed as much as possible. Th e 
former Labour government increasingly used this procedure; the Coalition govern-
ment currently has fi ve bills under consideration which have been published in draft .

Second, hearings. In some cases, a draft  bill is also subject to special hearings by a 
committee of Members of Parliament—a practice common in the United States and 
other countries but not until recently used here. An early example was the pre- legislative 
scrutiny by the Social Security Select Committee of the government’s draft  bill on pen-
sion sharing on divorce, published in June 1998. Th e Financial Services and Markets Bill 
1999 was subject to even more scrutiny. First, a consultation paper was issued in July 
1998, with a draft  bill attached to it. Comments were sought in particular from those 
likely to be aff ected by it. Secondly, the draft  bill was the subject of hearings before two 
parliamentary committees: one, the Treasury Committee of the House of Commons; the 
other, a joint committee of the House of Commons and House of Lords, both of which 
issued reports on the draft  bill. All this work led to further changes to the bill being made 
before it was formally introduced into the House of Commons in June 1999.

Currently the draft  House of Lords Reform Bill is subject to pre-legislative scrutiny 
by a Joint Committee of the Lords and Commons.

The Queen’s speech

Each session of Parliament1 opens with the Queen’s speech. Written by the govern-
ment, it sets out the legislative priorities for the coming parliamentary session. Getting 
a slot in the Queen’s speech is a key objective for ministers seeking to introduce a 
bill into Parliament. Without it, their legislative ambitions cannot be advanced. (Th e 

1 Th e date is usually in November. Following a general election, the opening of the session occurs shortly 
aft er the results are declared and the new government formed. Th e November date applies in those years 
when there is no general election.
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Comment 

Th e fi rst reading is a purely formal stage when the House orders the bill to be printed. 
(All bills are printed on a light-blue-coloured paper, to distinguish them from the sub-
sequent Act, which is printed on white paper.) No further progress can be made until 
it has been printed.

At the second reading, the minister responsible sets out the main policy objectives; 
the opposition parties set out their objections. Th is is followed by comments from 
other Members of Parliament. At the end of the debate, there is a summing-up by 
a government minister. It is rare for a government bill to be defeated at this stage, 
though this was the fate suff ered by the Shops Bill 1986, designed to deregulate Sunday 
trading. If a bill requires either the raising of taxation or the expenditure of public 

only exception is emergency legislation needed urgently to deal with an important 
but unexpected issue.) Th e details of the Queen’s speech are determined each year by 
a Cabinet committee.

As with bills, until recently, considerable care was taken by government ministers 
not to reveal the content of the speech until it was read out in Parliament. However, once 
again in recent years, the government has changed the procedure. It now announces 
its draft  legislative programme well in advance of the Queen’s speech. Th e intention is 
that those particularly likely to be aff ected can start to consider the potential impact 
of what may be proposed.

Th e advantage of these developments is clear. Th ose aff ected are given the oppor-
tunity to comment on the proposed legislation from a practical point of view before it 
reaches its fi nal form.

Parliamentary stages

Once a bill’s policy objectives have been determined by government, those policies 
are transformed into legislative form—the bill—by specially trained lawyers known 
as parliamentary counsel. Most measures designed to advance the political objectives 
of the government are presented fi rst in the House of Commons; less controversial 
measures (including consolidation bills) may start in the House of Lords. Th e follow-
ing diagram sets out the diff erent stages.

House of Commons
Bill starting in the
House of Commons

Fir
st 

re
ad

ing

Fir
st 

re
ad

ing

Se
co

nd
 re

ad
ing

Se
co

nd
 re

ad
ing

Com
m

itt
ee

 st
ag

e

Com
m

itt
ee

 st
ag

e

Re
po

rt 
sta

ge

Re
po

rt 
sta

ge

Th
ird

 re
ad

ing

Th
ird

 re
ad

ing

Con
sid

er
at

ion
 o

f

am
en

dm
en

ts

Ro
ya

l A
sse

nt

House of Lords

1 2 C R 3 Royal AssentA3RC21

A Bill can start in the House of Commons or the House of Lords and must be approved in the same form by 
both Houses before becoming an Act of Parliament.

Diagram 3.1 Passage of a bill
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money, Parliament also has to pass (respectively) a ways and means resolution or a 
money resolution.

Th e committee stage involves detailed scrutiny of the text. Th is is carried out by one 
of several standing committees of Members of Parliament, which may range in size 
from 16 to 50. (Standing committees must be carefully distinguished from select com-
mittees, which shadow and scrutinize the work of government departments.) Th ey 
consider the clauses of the bill, as draft ed, consider amendments proposed to those 
clauses, and determine whether or not such amendments should or should not be 
accepted. Th is is a highly ‘political’ stage in the legislative process. Not only do the 
opposition members put down such amendments that they have thought of, but mem-
bers of the standing committee are also subject to intense lobbying from groups out-
side Parliament, with a view to persuading them to put down amendments that refl ect 
the interests of those lobbying groups. Th ese groups also exert pressure in other ways, 
through press releases, interviews on TV and radio, and so on.

Given that the governing party always has a majority on the committee, and those 
Members of Parliament from the government side are instructed to vote as the whip 
tells them, the government usually either gets its way, or makes only those conces-
sions which it is prepared to accept. Nevertheless, bills are frequently amended and 
oft en emerge from the overall process signifi cantly changed from the form in which 
they were fi rst advanced. Very occasionally, where a bill is being rushed through 
Parliament, or involves signifi cant constitutional change, the committee stage may 
take place in the whole House.

Th e report stage is where what happened to the bill in committee is reported to the 
main House. Th is can provide the government with the chance to undo things that the 
committee may have done to the bill which the government does not like. It is oft en the 
point at which amendments which the government wishes to introduce into the bill 
(perhaps following debate in committee) are introduced.

Finally the third reading is a more formal stage in which the bill in its amended 
form is brought together but no more amendments are made. Th e bill then goes to the 
House of Lords, where it begins a similar process.

Th e progress of a bill through Parliament is regulated by a programme order, for-
mally approved by Parliament following the second reading. Th is sets out the dates 
by which each stage of the bill must be completed. One eff ect of programme orders 
should be noted: not infrequently substantial parts of a bill may pass into law without 
debate.

The House of Lords

Procedure in the House of Lords is broadly similar to that in the Commons. Th e major 
diff erences are:

 (1) the committee stage is taken on the fl oor of the House. Th ere are no standing 
committees of peers which report back to the House as a whole;

 (2) there is no programme order, and thus debate on amendments is not restricted; and
 (3) amendments can be made at the third reading stage.
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Th ese potentially can be, and on occasion are, a source of delay. In theory the House 
of Lords is able to wreck or seriously delay legislation. But peers are aware that, given 
their status as a non-elected legislative body, the ultimate decision on legislation must 
lie with the elected House of Commons. While they do not in practice wholly destroy 
bills, there have been a number of occasions in recent years where they have secured 
signifi cant amendments or even caused a bill to be withdrawn. (For a case study on the 
work of the House of Lords, see below, Box 3.8.)

Box 3.8 Reform in progress

House of Lords consideration of the Constitutional Reform Bill 2004

As part of its programme of constitutional reform, in June 2003, the government 
announced that it had decided to abolish the post of Lord Chancellor and create a 
new Supreme Court (to replace the House of Lords’ judicial function). This generated 
considerable controversy, not least among the senior judiciary who feared that such 
a step could undermine the conventional constitutional balance of power between 
the judicial and executive branches of government. It was also discovered that, in any 
event, simple abolition of the offi ce of Lord Chancellor without legislation was not 
technically possible.

There followed a period of public consultation on the three principal elements of 
reform (Lord Chancellor, Supreme Court, and judicial appointments), and the govern-
ment published summaries of the responses on 26 January 2004. The Supreme Court 
and judicial appointments issues were also considered by the Constitutional Affairs 
Committee of the House of Commons, which reported on 3 February 2004. One of its 
recommendations was that the Constitutional Reform Bill would be ‘a clear candidate 
for examination in draft’. A number of speakers in a keenly argued debate in the House 
of Lords on 12 February 2004 made the same point.

Nevertheless, the government decided to introduce the Constitutional Reform Bill 
into the House of Lords without prior discussion. It became clear that, such was the 
degree of opposition to the bill, it stood little chance of being passed by the House of 
Lords. However the Lords were also conscious that to deny progress to what the gov-
ernment regarded as an important measure would be a risky step to take.

The compromise was to ‘rediscover’ a procedure—not used in relation to a gov-
ernment bill for about 90 years—of referring the bill to a specially constituted select 
committee of the House of Lords. The Committee spent nine days hearing evidence 
and a further 11 days deliberating. They made numerous drafting changes to the bill, 
though on the two key issues—abolition of the post of Lord Chancellor and creation of 
the Supreme Court—the committee remained divided.

The effect of the process was to give people outside Parliament a chance to com-
ment on the bill, as now happens with consideration of draft bills, but also to make 
detailed changes to the bill, as standing committees of the House of Commons do at 
the committee stage of a bill.
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Although the select committee did not agree on everything, the bill, as amended, was 
recommitted to the House of Lords, from which it fi nally emerged as the Constitutional 
Reform Act 2005.

One of the most important features of the select committee’s report is that it pub-
lished the hitherto unpublished agreement reached by the Lord Chancellor and the 
Lord Chief Justice on the guarantees needed to ensure the continuing independence of 
the judiciary. For further information about the concordat, as the agreement is known, 
see p. 78.

Once the Lords’ stages are complete, there is a further process in the Commons and 
the Lords for all the amendments to be agreed to produce a single version of the 
text. Particularly at the end of the parliamentary year (normally late October/early 
November) this can lead to dramatic horse-trading (called, unbelievably, ‘ping-pong’) 
between Lords and Commons, especially where measures are very controversial. In 
the last resort, the House of Lords does have power under the Parliament Act 1911 
to delay a Commons bill (though not a money bill) for up to one year. If there is an 
ultimate impasse, then the view of the elected legislature, the House of Commons, 
prevails. Th e most recent occasion on which the Parliament Act was invoked was in 
relation to the passing of the Hunting Act 2004.

Carry forward. Th is is another recent procedural change, which enables a bill to be 
considered over two parliamentary sessions. It used to be the case that if the passage of 
a bill through Parliament was not completed before Parliament was prorogued (usually 
in late October/early November) it fell and had to start again in the following parlia-
mentary session. Carry forward enables bills to be taken into the next session without 
having to start again. One example was the Financial Services and Markets Bill 1999 
mentioned above. Th e Select Committee on Modernisation recommended wider use 
of this practice, which is common in most other political systems with Westminster-
style parliamentary procedures. It should be noted, though, that carry forward is only 
possible within a parliament; bills not enacted because a general election is called can-
not be carried forward to the new parliament, even if the new government is formed 
by the same political party as the outgoing government. In such cases, the bill must be 
reintroduced and start the parliamentary process anew.

Th e ability to carry bills from one parliamentary session to another means that 
there can be greater fl exibility over the dates on which bills can be introduced into 
Parliament. Th e practice of ‘front-loading’—the presentation of new bills in the fi rst 
half of each parliamentary session to try to ensure that there is suffi  cient parliamen-
tary time to enable them to become law—is, to some extent, mitigated. It also rep-
resents a sensible attempt to prevent the detail of complex legislation being rushed 
through Parliament, at the end of a parliamentary session, oft en with undesirable 
draft ing consequences.

Although the select committee did not agree on everything, the bill, as amended, was 
recommitted to the House of Lords, from which it fi nally emerged as the Constitutional 
Reform Act 2005.

One of the most important features of the select committee’s report is that it pub-
lished the hitherto unpublished agreement reached by the Lord Chancellor and the 
Lord Chief Justice on the guarantees needed to ensure the continuing independence of 
the judiciary. For further information about the concordat, as the agreement is known, 
see p. 78.

Box 3.8 Continued
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Royal assent and commencement

Finally comes the royal assent. Th is has not been withheld since 1707, but, refl ecting 
the fact that the United Kingdom is a constitutional monarchy, remains a formal step 
that has to be completed. It is at this point that the clauses in the bill become the sec-
tions in the Act.

Th e mere fact that an Act has completed the legislative process does not mean it 
becomes eff ective at once. Commonly, new administrative arrangements have to be 
made before an Act can become operational. In such cases, the legislation is eff ec-
tive only when a commencement order—a special type of statutory instrument (see 
below)—is made. (Th e Easter Act 1928 has still not been brought into force.) It is clearly 
essential that those who wish to use new rules of law discover whether or not statu-
tory provisions are in force. Th is can involve diffi  cult detailed research. However, the 
availability of statutes online, through legislation database services such as Westlaw or 
LexisNexis and the new government Statute Law Database, has made it easier to fi nd 
out whether new legislation is in force.

Reports of debates

Th e debates on all the parliamentary stages are the subject of verbatim reporting in the 
Offi  cial Reports of the Houses of Parliament (known collectively as Hansard). Th us it 
is possible to research what was said and by whom at each stage of the parliamentary 
process. Th ese reports also detail how Members of Parliament voted. Th ese reports are 
also available online.

Secondary legislation

Because of the time needed to ensure the passage of legislation through Parliament, 
modern Acts of Parliament tend to contain the essential principles of legislation only. 
Th e detail is fi lled in by secondary legislation made under the authority of the Act, 
but which is not subject to the full parliamentary scrutiny that a bill faces. Secondary 
legislation is technically known as statutory instruments, which come in two forms, 
regulations (the most common) and orders.

Underpinning the creation of secondary legislation is a number of controls designed 
to ensure that governments only introduce measures for which they have authority:

 (1) regulations are subject to formal vetting by the Joint Committee on Statutory 
Instruments;

 (2) many categories of statutory instruments also have to be shown in draft  to par-
ticular bodies or organizations detailed in the ‘parent’ Act. Many governmental 
advisory committees are given the specifi c task of commenting on and vetting 
proposed regulations. (See below, Box 3.9.) Some parent Acts require the govern-
ment not just to consult with a specifi c nominated body, but with ‘such bodies 
as appear to have an interest in the legislation’. Th is is code for requiring the 
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government to discuss the content of proposed delegated legislation with a range 
of interested groups;

 (3) there is the potential for some parliamentary input, though this rarely hap-
pens. All regulations are subject either to a negative resolution procedure or to 
an affi  rmative resolution procedure. (Two particular types of statutory instru-
ment, commencement orders (which bring Acts of Parliament, or parts of Acts 
of Parliament into eff ect) and orders in council, are not subject to any parlia-
mentary procedure.) Th e negative resolution procedure is the more common. It 
means that, once laid before Parliament, a new regulation becomes eff ective on 
the date stated in the regulation, unless Parliament passes a resolution stating 
that the regulations should be annulled. Given that regulations are introduced 
by government and that (usually) the government has a majority in the House 
of Commons, annulment happens very infrequently. By contrast, the affi  rma-
tive resolution procedure means that a regulation laid before Parliament cannot 
become eff ective unless Parliament adopts a resolution that states positively that 
the regulation should become eff ective. It cannot be said that this process gives 
the House of Commons much control over the detail, since debate is permitted 
only on the underlying issues, not the specifi c details. But affi  rmative resolution 
debates do give some opportunity for opposition parties to make broad politi-
cal points about the regulation in question. An example is found in the annual 
uprating of social security benefi ts. Th e relevant regulations are subject to the 
affi  rmative resolution procedure. Debate on whether the new amounts should be 
50p more or less is not permitted; but general debate about social security provi-
sion and social welfare policy is allowed;

 (4) in an extreme case, the validity of a statutory instrument may be challenged in 
the courts and, if found to be ultra vires (outside the legal framework provided 
by the parent Act), will be declared by the courts to be a nullity. Although a rela-
tively rare occurrence, it can happen. (See, e.g. R v Secretary of State for Trade 
and Industry, ex p Th omson Holidays, Th e Times, 12 January 2000, CA and R v 
Secretary of State for the Environment, Transport and the Regions and Another, ex 
p Spath Holme Ltd [2000] 1 All ER 884, HL.)

Box 3.9 Legal system explained

Case Study: consultation on regulations: the case of social security

An interesting example of the use of a specialist committee to review delegated legis-
lation is found in the work of the Social Security Advisory Committee, which looks at 
draft regulations relating to social security. It not only considers the proposals, but also 
consults on them with a wide range of bodies and pressure groups outside govern-
ment. It refl ects on these comments before making its own report to the government. 
The government then decides whether or not to accept the advice of its Committee.
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When it brings forward the fi nal version of the regulations, the government is 
required to publish a special report which not only reproduces the report from the 
Advisory Committee, but also details why the government has (or more often has not) 
followed the advice of the Committee.

This represents a particular form of accountability which to some extent replaces 
normal parliamentary debate; arguably it is more relevant since most of those con-
sulted have a specialist interest in and knowledge of the area. This is a model that, it has 
been forcefully argued, should apply in other regulation-making contexts.

Amending legislation

Th e process of amending legislation is usually done by passing a new Act that alters an 
Act already on the statute book. Th us amending legislation has to take its turn in fi nd-
ing a slot in the legislative programme. On occasion, ministers have sought to make 
their lives easier by providing that provisions in an Act of Parliament can be amended 
by statutory instrument, thereby avoiding Parliament. Th ese provisions are called 
‘Henry VIII clauses’, refl ecting the propensity of that monarch to ride roughshod over 
Parliament. However, they are not regarded with favour.

One consequence of the passing of amending legislation is that it can make it hard to 
fi nd out what the current law is on a particular subject. Th e Statute Law Database now 
provides details of how and when legislation has been amended. It is not yet complete, 
in the sense that not all legislation on the statute book is currently in the database; but 
its scope is expanding. It is a very important new legal resource.

Regulatory reform

In recent years, it has been accepted that where legislation has imposed unnecessary 
regulatory burdens on business or individuals they should be able to be removed 
without waiting for a full parliamentary legislative slot. Th e fi rst Act to move in this 
direction, the Deregulation and Contracting-Out Act 1994, provided that, subject 
to detailed safeguards, ministers could lay orders before Parliament that had the 
eff ect of amending legislation. Th e power was used 48 times to remove burdens that 
might not otherwise have received parliamentary time. Th e Regulatory Reform Act 
2001 gave ministers wider powers to lay orders before Parliament to amend legisla-
tion, so long as any such amendment removed burdens. Th is Act was replaced by 
the Legislative and Regulatory Reform Act 2006, which came into force at the start 
of 2007.

Th e passage of all these bills was very controversial, as backbench Members of 
Parliament and indeed those outside government feared the powers could allow minis-
ters to make signifi cant legislative change without exposing their arguments to parlia-
mentary scrutiny. Many of these fears were, arguably, overstated; certainly ministers’ 

When it brings forward the fi nal version of the regulations, the government is 
required to publish a special report which not only reproduces the report from the 
Advisory Committee, but also details why the government has (or more often has not) 
followed the advice of the Committee.
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been forcefully argued, should apply in other regulation-making contexts.

Box 3.9 Continued
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powers to amend legislation are signifi cantly circumscribed. (For further detail, see 
below, Box 3.10.)

Box 3.10 Legal system explained

Legislative and Regulatory Reform Act 2006

Scope of the Act

In relation to powers to amend legislation, ministers are given power to make any 
provision by order, called a legislative reform order, that would remove or reduce any 
burden, or remove or reduce the overall burdens, to which any person is subject as a 
direct or indirect result of any legislation. Burdens are defi ned as: a fi nancial cost; an 
administrative inconvenience; an obstacle to effi ciency, productivity, or profi tability; 
or a sanction, criminal or otherwise, which affects the carrying on of any lawful activ-
ity. Each of these concepts is defi ned further in the legislation. One clear limit is that 
ministers can only use their power to reform an area where there is already a legislative 
framework. It could be used to replace one statutory regime with another where this 
removes or reduces burdens. But it cannot be used to introduce an entirely new regula-
tory regime. So, for example, it would not be possible to create an entirely new legis-
lative framework relating to a new area of consumer protection, employment rights, 
or environmental protection simply because there are considered to be good policy 
reasons for doing so.

Ministers are also given power to amend the powers of regulators so that their func-
tions comply more closely with defi ned Principles of Good Regulation. These are that: 
regulatory activities should be carried out in a way that is transparent, accountable, 
proportionate, consistent, and should be targeted only at cases in which action is 
needed.

Save where a minister wants simply to restate existing law, he or she must meet six 
conditions:

 (1) There are no non-legislative solutions that will satisfactorily remedy the diffi culty 
that the order is intended to address.

 (2) The effect of the provision made by the order is proportionate to its policy 
objective.

 (3) The provision made by the order, taken as a whole, strikes a fair balance between 
the public interest and the interests of the persons adversely affected by the order.

 (4) The provision made by the order does not remove any necessary protection.
 (5) The provision made by the order will not prevent any person from continuing 

to exercise any right or freedom that he might reasonably expect to continue to 
exercise.

 (6) The provision made by the order is not constitutionally signifi cant.

The Act sets out the procedures ministers must follow. First, the minister must con-
sult on his proposals for an order. He must then lay a draft order and an explanatory 
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document before Parliament. The order must be made by statutory instrument in 
accordance with the negative resolution procedure, or the affi rmative resolution pro-
cedure (see above, p. 46) or the super-affi rmative resolution procedure (see below). 
The minister’s recommended procedure applies unless either House of Parliament 
requires a higher level of procedure.

Super-affi rmative procedure

The super-affi rmative procedure affords greater parliamentary scrutiny than the ordi-
nary affi rmative resolution orders procedure. First, the minister must lay a proposed 
legislative reform order before Parliament in draft, together with a full explanatory 
document. Following a 60-day period of parliamentary consideration, during which 
time the proposal is referred automatically and simultaneously to two parliamentary 
committees, the committees make their fi rst reports to their respective Houses. If the 
reports are favourable, the next stage is for the minister formally to lay a draft order 
in each House, along with an explanation of any changes made to the original draft 
proposal. If the minister accepts any changes proposed to the draft order by the com-
mittees or others between this stage and the fi nal vote on the order, he must formally 
withdraw the draft order he has laid and replace it with another which incorporates 
the changes. The ability to make changes (minor or otherwise) to the draft order is a 
key feature of the order-making power, which is not available to statutory instruments 
dealt with in the usual way.

The fi nal procedural stages for parliamentary scrutiny of draft regulatory reform 
orders are set out in standing orders. The Commons committee produces a report 
on the draft order within 15 days. The Lords committee has no set time period but 
usually reports within the same time period. Each House then considers the relevant 
committee report on the draft order (this is the main feature that makes this form of 
parliamentary consideration ‘super-affi rmative’).

Comment

Given the domination of the parliamentary timetable by the government machine, it 
is sometimes asked whether the amount of time spent debating proposals in relation 
to which the outcome is totally or largely predictable is worthwhile. Elected Members 
of Parliament do not, in general, have any detailed control over the content of Acts 
of Parliament; indeed, there is no guarantee that all provisions of bills are subject to 
considered debate. Th e vast bulk of legislation—secondary legislation—reaches the 
statute book with no consideration by Members of Parliament at all.

Nevertheless it should be remembered that much of the detail of the parliamen-
tary process was developed in an age where the party machine and the discipline 
over the parliamentary party provided by the whips was not as it is today. But the 
enormous power of the government to dominate the legislative process is perhaps the 
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Box 3.10 Continued
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best reason for retaining the detailed process that currently exists. Th is arises from 
the very political theories, noted above, that underpin the British Constitution and 
its system of government. Although ministers may be able to achieve their desired 
goals in the end, the process ensures that they will have been subject to challenge by 
elected Members of Parliament. Without these procedures it would be far harder for 
ministers seeking to defend a particular measure to claim legitimacy for their legisla-
tive acts.

European law-making institutions

Th ere has been much debate about the impact that the involvement of the United 
Kingdom ‘in Europe’ has had on British law and the English legal system. Two quite 
separate institutional frameworks are oft en confused. Th ey are:

the Council of Europe; and• 
the European Union.• 

The Council of Europe

Th e Council of Europe was established aft er the end of the Second World War. Its aim 
was to prevent a repeat of the human rights outrages of the Second World War period. 
More recently it has engaged in assisting countries of the former Eastern Bloc to create 
the institutional arrangements that will help them to develop democratic principles. 
Its most signifi cant act in terms of its impact on English law was the creation in 1950 
of the European Convention on Human Rights. Th is document, draft ed with consid-
erable input from British lawyers, is a charter of fundamental rights and freedoms 
agreed by all the member states of the Council of Europe. In common with all interna-
tional treaties, the Convention could not come into eff ect until it had been ratifi ed by 
a specifi ed number of governments. Th is happened in 1953. Th e Convention has been 
amended a number of times. Th e current version, amended by Protocol 11, came into 
eff ect in November 1998.

Normally treaties seek to regulate relationships between nation states. Th ey may pro-
vide that one country may take action against another where there is an alleged breach 
of an international treaty obligation. Th e European Convention on Human Rights is 
diff erent. In it, provision is made for individuals to take proceedings where it is alleged 
that a government is in breach of its obligations under the treaty. Individuals cannot 
start proceedings unless the government in question has permitted this to take place. In 
the case of the United Kingdom, the right of an individual to take proceedings against 
the British government for alleged breaches of the Convention was agreed in 1966.

Th e impact of the Council of Europe on the law-making process in the United 
Kingdom has been indirect. Where cases are taken before the European Court of 
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Human Rights in Strasbourg that result in a decision that a rule of British law or some 
practice of the British government is contrary to the provisions of the Convention, 
this leads to the British government changing the law to bring it into line with the 
Convention, as interpreted by the Court. Th ere have been over 30 decisions of the Court 
adverse to the British government. One of these led to the passing of the Interception 
of Communications Act 1985, which regulates phone-tapping.

Following enactment of the Human Rights Act 1998, most of the articles of the 
European Convention have become directly enforceable in the English courts. Indeed, 
it is arguable that the Human Rights Act 1998 did not so much change the law, as make 
it easier to use because cases can be brought in the United Kingdom without the need 
to go to Strasbourg.

Nevertheless, the Act has two principal eff ects on the law-making process in the 
United Kingdom. First, in presenting bills to Parliament, ministers must declare that 
in their opinion proposed legislation complies with Convention provisions. Secondly, 
as noted (p. 35), British courts now have power to declare a legislative provision 
incompatible with the provisions of the Convention. Although not declaring an Act 
of Parliament, or a provision in an Act, unlawful, this puts overwhelming pressure on 
ministers to introduce changes so that the incompatibility is removed. In this impor-
tant sense, the legislative freedom of ministers is reduced.

Th ere is much debate about the impact of the Human Rights Act 1998. Th e British 
government introduced a number of measures to deal with law it thought was not 
Convention-compliant; the Regulation of Investigatory Powers Act 2000 was an 
example. Policy-makers within government have become conscious of the need to 
ensure that policies are Convention-compliant. To that extent the Act has had signifi -
cant impact. New legislation is scrutinized for compliance by the Parliamentary Joint 
Committee on Human Rights.

Legal arguments based on the Human Rights Act 1998 have been advanced in a 
signifi cant number of cases in the upper courts (High Court, Court of Appeal, and 
Supreme Court). However, the extent to which these arguments have been upheld in 
the courts has so far been relatively limited. In 2006 the then Lord Chancellor pub-
lished a review on the implementation of the Human Rights Act 1998 that came to 
much the same conclusion, apart from counter-terrorism measures where the govern-
ment and the courts have had fundamental diff erences of opinion. (For a case study, 
see below, Box 3.11.)

Box 3.11 System in action

Case study: impact of Human Rights Act 1998 on prevention of terrorism law

The power of the Human Rights Act 1998 was revealed dramatically in the House 
of Lords case, A and Others v Secretary of State for the Home Department [2004] 
UKHL 56.

Box 3.11 System in action

Case study: impact of Human Rights Act 1998 on prevention of terrorism law

The power of the Human Rights Act 1998 was revealed dramatically in the House 
of Lords case, A and Others v Secretary of State for the Home Department [2004] 
UKHL 56.



52  introduction to the english legal system

In outline the facts were that, following attacks in the United States on 11 September 
2001 by the terrorist group Al-Qaida, the UK government considered that it was neces-
sary to derogate from the right to liberty provided by Article 5(1)(f) of the European 
Convention on Human Rights. Article 5(1)(f) guaranteed that no one was to be deprived 
of his liberty save in ‘the lawful arrest or detention of a person . . . against whom action 
is being taken with a view to deportation or extradition’. Derogation is permitted by 
Article 15 of the Convention where there is a ‘public emergency threatening the life of 
the nation’. Accordingly, the Human Rights Act 1998 (Designated Derogation) Order 
2001 was made and the Anti-terrorism, Crime and Security Act 2001 enacted. Section 
23 of the 2001 Act provided that a suspected international terrorist could be detained 
(without charge) under specifi ed provisions of the Immigration Act 1971 despite the 
fact that his removal or departure from the United Kingdom was prevented, whether 
temporarily or indefi nitely, by a point of law that wholly or partly related to an interna-
tional agreement, or a practical consideration. The appellants were all non-UK nation-
als who faced the prospect of torture or inhuman treatment if returned to their own 
countries, who could not be deported to any third countries, and were not charged 
with any crime. Thus, without the derogation from Article 5(1)(f) of the Convention, 
they could not have been detained. All had been certifi ed by the Secretary of State as 
suspected international terrorists and detained under section 23 of the 2001 Act. They 
contended that section 23 of the 2001 Act and the 2001 Order violated the prohibition 
on discrimination under Article 14 of the Convention as they allowed only suspected 
terrorists who were non-UK nationals to be detained when there were UK nationals, 
equally dangerous, who could not be so detained.

Initially, the Special Immigration Appeal Committee upheld their argument. The 
Court of Appeal reversed that decision. The case went to an exceptionally large, nine-
person, House of Lords. They reversed the Court of Appeal.

The Lords took the view that the Convention regime for the international protec-
tion of human rights required national authorities, including national courts, to exer-
cise their authority to afford effective protection. The courts were not precluded from 
scrutinizing the issues raised. Matters of the kind in issue did not fall solely within the 
discretionary area of judgment belonging to the democratic organs of the state. Any 
restriction of the right to personal liberty had to be closely scrutinized by the national 
court. The public emergency on which the United Kingdom had relied to derogate 
from Article 5 of the Convention was the threat to security presented by Al-Qaida ter-
rorists and their supporters. While the threat to the security of the United Kingdom 
derived from foreign nationals, some of whom could not be deported, the threat did 
not derive solely from such foreign nationals. Section 23 of the 2001 Act did not ration-
ally address the threat presented by Al-Qaida terrorists and their supporters because 
it did not address the threat presented by UK nationals; it permitted suspected foreign 
nationals to pursue their activities abroad; and permitted the detention of persons who 
were not suspected of presenting any threat to the security of the United Kingdom as 
Al-Qaida terrorists or supporters. The choice of an immigration measure to address a 
security problem had the inevitable result of failing adequately to address that problem 
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(by allowing non-UK suspected terrorists to leave the country with impunity and leav-
ing UK suspected terrorists at large) while imposing the severe penalty of indefi nite 
detention on persons who, even if reasonably suspected of having links with Al-Qaida, 
might harbour no hostile intentions towards the United Kingdom. Section 23, being 
discriminatory, could not be strictly required within Article 15 and so was dispropor-
tionate. In providing for the detention of suspected international terrorists who were 
not UK nationals but not for the detention of suspected international terrorists who 
were UK nationals, section 23 unlawfully discriminated in breach of Article 14 of the 
Convention against the enjoyment of liberty under Article 5. The foreign nationality of 
the appellants did not preclude them from claiming the protection of their Convention 
rights. Suspected international terrorists who were UK nationals (irremovable from 
the United Kingdom) were the relevantly analogous comparators. The aim of section 
23 was to protect the United Kingdom against the risk of Al-Qaida terrorism. The risk 
was thought to be presented by both non-UK and UK nationals. The effect of section 
23 was to permit the former to be deprived of their liberty, but not the latter. The 
appellants had been treated differently because of their nationality or immigration 
status. The decision to detain one group of suspected international terrorists defi ned 
by nationality or immigration status and not another could not be justifi ed and was a 
violation of Article 15 and inconsistent with the United Kingdom’s other obligations 
under international law.

The response of government was to enact, with great speed, the Prevention of 
Terrorism Act 2005, which had the effect of permitting the continued detention of the 
detainees. But the passage of this bill was highly controversial. It did not become law 
without the government having to make signifi cant concessions on its terms. In addi-
tion, the government committed itself to bringing a further measure before Parliament 
early in 2006. The resulting Terrorism Act 2006 was enacted in March 2006. This 
expands the scope of offences that can be committed in relation to terrorist activity. 
It also extended to 28 days the period during which police have power to detain sus-
pects without charge. The present government’s Protection of Freedoms Bill 2011 will 
reduce the period to 14 days, though the Secretary of State will have powers, in special 
circumstances and for a limited period only, to increase this to 28 days.

Thus, as well as being a case study in the power of the Human Rights Act 1998, 
it also illustrates that Parliament can still play a signifi cant role in settling the details 
of extremely controversial legislative proposals. It also demonstrates clearly the sig-
nifi cance of the independence of the judiciary in these key debates on balancing civil 
liberty and state security.
Source: Summary of the facts and of the House of Lords’ judgment adapted from the 
headnote in the All England Law Reports.

One feature of the Human Rights Act 1998 is that it provides that, in interpreting 
its provisions, English judges must take account of the jurisprudence developed 
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by the European Court of Human Rights in Strasbourg. One possibly unexpected 
 consequence of its enactment is that judges in the court in Strasbourg now take more 
notice of what British judges say on human rights issues.

What the long-term impact of the Act will be is harder to gauge. It should be remem-
bered that, despite the ability of the judges in the United Kingdom to apply the provi-
sions of the Convention, they do not have the last word; applications to the European 
Court of Human Rights in Strasbourg can still be made. Th e former Labour govern-
ment, in a paper on the Governance of Britain, asked whether there should be a new 
British Bill of Rights and Duties. Th e Conservative Party, when in opposition, also 
considered introducing a new British Bill of Rights, to replace the Human Rights Act 
1998. (See below, Box 3.13.)

The European Union

Although being a signatory to the European Convention on Human Rights has had 
an indirect impact on UK law making, the accession of the United Kingdom to the 
European Economic Community in 1973 has had a direct impact on the English legal 
system. Ever since it became a member of the European Union, there has been an 
obligation on the United Kingdom to incorporate rules of law prescribed by the insti-
tutions of the European Union: the European Commission, the European Council of 
Ministers,2 and the European Parliament.

Th e fundamental purpose of the European Union is to create a free market for the 
provision of goods and services in all EU countries. To achieve this, European law seeks 
to provide a framework within which trade between the countries of the European 
Union can fairly take place. Th us, much EU law provides for the promotion of compe-
tition and the regulation of anti-competitive practices. For example, the content of the 
Competition Act 1998 was greatly infl uenced by EU law and policy. EU law also aims 
to liberalize industries, such as telecommunications or the airlines, to allow greater 
freedom of consumer choice. It prescribes EU-wide standards for the manufacture 
of goods, both to protect consumers and to try to ensure that industry overheads are 
broadly similar. Examples include European standards on the manufacture of cars or 
the quality of food labelling. Th e European Commission also engages, on behalf of 
the member states, in negotiations with international bodies such as the World Trade 
Organization.

In recent years, the European Union has sought to develop other wider areas of activ-
ity, for example, the promotion of human rights and supporting measures for social 
cohesion. Th us certain common standards of social security provision for workers are 
laid down, as well as entitlements for citizens of one country in the European Union to 

2 Although in the formal descriptions of the European Union there is only one Council of Ministers, 
there is in fact a substantial number of Councils of Ministers refl ecting the diff erent portfolios of those min-
isters, for example agriculture, foreign policy, economic matters, trade matters, and the like. Th e supreme 
Council of Ministers is that which comprises the leaders of the governments of the European Union, brought 
together to determine the most fundamental issues aff ecting the Union.
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work in other countries of the Union. Th ere are specifi c rules relating to employment 
protection, including safety at work and the prohibition of discriminatory employ-
ment practices. In response to criticism about the inability of the European Union to 
intervene in situations of confl ict that might seem to warrant a Europe-wide approach, 
moves have been made towards the creation of a common foreign and security policy 
and a common defence policy. It is seeking to develop supra-national responses to 
challenges posed by climate change and environmental degradation. Th ere have also 
been important initiatives in the area of justice and home aff airs.

Although proposals for the adoption of a new European Constitution were dropped, 
following adverse results in referenda held in France and the Netherlands in the sum-
mer of 2005, the Treaty of Lisbon, agreed in 2007, and eff ective from 2009, has brought 
about further institutional reform designed to make the working of the European 
Union more effi  cient, particularly with the increase in the size of the Union to 27 
member states. (See below, Box 3.12.)

Box 3.12 Reform in progress

Principal features of the Lisbon Treaty

The changes introduced by ratifi cation of the Lisbon Treaty are not well understood. 
The Treaty:

created the post of President of the European Council, who is elected for two and a • 
half years. This replaced the former system whereby the Presidency of the European 
Council circulated every six months between the 27 heads of government who are 
the members of the European Council;
created the post of High Representative for the Union in Foreign Affairs and Security • 
Policy. The post-holder is also Vice-President of the Commission. A new European 
External Action Service will provide back up and support to the High Representative. 
The Union will also have a single legal personality designed to make its international 
negotiating power more effective;
gave the European Parliament new powers over EU legislation, the EU budget, and • 
international agreements, designed to ensure the European Parliament is placed on 
an equal footing with the Council for the vast bulk of EU legislation. It also limits the 
size of the European Parliament to 751, with no country having more than 96 nor 
fewer than six Members of the European Parliament;
makes qualifi ed majority voting the default voting method in the European Council • 
of Ministers, save where treaties require a different procedure (e.g. unanimity). 
This means that qualifi ed majority voting has been extended to many new policy 
areas, such as immigration and culture. From 2014, a new voting method will be 
 introduced—double majority voting. To be passed by the Council, proposed EU laws 
will then require a majority not only of the EU’s member countries (55 per cent) but 
also of the EU population (65 per cent);
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gives n• ational parliaments greater opportunities to be involved in the work of the 
European Union, in particular to monitor the principle of subsidiarity whereby the 
Union only acts where results can be better attained at Union level;
explicitly recognizes for the fi rst time the possibility of a member state withdrawing • 
from the European Union.

Source: <www.europa.eu/lisbon_treaty/index_en.htm>.

Th e existence of law-making powers in the institutions of the European Union 
means that, in relation to matters covered by the Union, British law-making institu-
tions no longer have exclusive power to make laws. In the language of British political 
debate, the ‘sovereignty of Parliament’ has been diminished.

In recent years a diff erent principle has been developed within the European 
Union—‘subsidiarity’—designed to ensure that the European institutions exercise 
their law-making powers only in relation to those matters that are truly essential to 
the working of the aims and objectives of the European Union and that can only be 
achieved by inter-governmental co-operation. Other, subsidiary, matters are to be left  
to the law-making bodies in member states. It is beyond the scope of this work to 
assess the extent to which adoption of the principle of subsidiarity has in fact reduced 
the amount of law-making activity undertaken in the institutions of the European 
Union. (See below, Box 3.13.) But the tensions between law-making bodies within the 
United Kingdom and those outside cannot be ignored.

Th e law-making processes of the European Union are extremely complex. Th ey 
are not at all like the parliamentary processes we are familiar with in the United 
Kingdom. Under the European Treaties, the European Commission has the exclu-
sive right to initiate proposals for legislation. Whether or not its proposals become 
law and, if so, on what terms, depends on the outcome of complex negotiations and 
consensus-building between the Commission, the Council of Ministers, and the 
European Parliament. Th e nature of the legislative process is more like that in the 
United States, where the President proposes legislation and the Congress decides 
whether or not it passes into law—the whole process relying on negotiation between 
the White House and Capitol Hill.

A number of technical points need to be made about the diff erent types of law that 
emerge from the EU institutions:

First, all the institutions of the European Union draw their ultimate authority from 
the treaties that underpin the establishment of the European Union, in particular, 
the Treaty of Rome, the Single European Act, the Treaty of Maastricht, the Treaty of 
Amsterdam, the Treaty of Nice, and the Treaty of Lisbon. Th ese may be regarded as 
the primary legislation of the European Union. While many of these fundamental 
provisions of Community law are designed to deal with obligations between states, 
some have been held by the European Court of Justice to have ‘direct eff ect’ in the 
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determination of individual rights and duties. For treaty provisions to have this eff ect, 
the content of the provision must be clear; the provision must be self-executing, in the 
sense that it imposes a specifi c duty; and the provision must not contain any condi-
tions or qualifi cations. Th ere are many European Court of Justice decisions that have 
held particular treaty articles to be of direct eff ect; for example Article 81, which out-
laws anti-competitive agreements, or Article 141, establishing the principle of equal 
pay between men and women.

Secondly, where a treaty provision is found to be of direct eff ect it may be both verti-
cally and horizontally eff ective. ‘Vertical’ eff ectiveness arises when an individual uses 
a treaty provision to challenge an act of the government or some other public body. 
‘Horizontal’ eff ectiveness arises where one individual or other body wishes to use EU 
law to challenge the behaviour of another individual body of similar status.

Th irdly, more detailed legislative measures that seek to implement the detailed poli-
cies of the European Union can collectively be described as the secondary legislation 
of the European Union. Th is emerges in three diff erent guises: regulations, directives, 
and decisions.

Under Article 249 of the Treaty establishing the European Community, regula-
tions are—like the treaty provisions considered above—of ‘direct eff ect’, that is to say 
they automatically become part of the internal law of each of the member states of 
the European Union. An example is Regulation 1408/71, which deals with aspects of 
social security law and the need to insure workers under a scheme of national insur-
ance. As with treaty provisions, regulations may have both vertical and horizontal 
eff ectiveness.

Directives are more general in tone. Th ey set down standards towards which mem-
ber states are required to aim, but some discretion as to the detail of how that is to be 
done is left  to the member states. Th e implementation in the United Kingdom of the 
Working-Time Directive, which regulates the number of hours worked each week, 
provides a good example. Th e principle of direct eff ect may arise if there is a complaint 
that a government has failed so to incorporate the provision into national law. In the 
United Kingdom, directives are usually brought into eff ect in statutory instruments.

Decisions are rulings on particular matters addressed to either governments of 
member states, corporations, or individuals. For example, an argument about whether 
a particular take-over bid was or was not anti-competitive could be the subject of a 
decision. Decisions are binding on those to whom they are addressed (Article 249).

In addition to these forms of secondary legislation, the European Union may also 
make recommendations and opinions, but these do not have any direct eff ect.

Box 3.13 Reform in progress

Britain and Europe

While the issue of sovereignty may seem a rather abstract one, it is central to the 
debate on the relationship between Britain and Europe. In relation to the European 
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Union, Eurosceptics decry the loss of sovereignty involved in the UK’s membership of 
the European Union; they do not regard the principle of subsidiarity as offering any 
meaningful return of power to the United Kingdom. By contrast, Europhiles argue 
that the transfer of sovereignty is in the national interest as it adds to the ability of the 
United Kingdom—in Europe—to negotiate with the other substantial political and 
economic powers. The crisis of the euro has raised questions as to whether the single 
currency can work without further reform of the European Union. At the time of writ-
ing, possible treaty changes are under active consideration.

The question of reforming the UK’s relationship with the Council of Europe, in par-
ticular as regards the Convention on Human Rights, is also under active consideration, 
in two respects. First, within the Council of Europe, there are major proposals to reform 
the European Court of Human Rights, to reduce its enormous backlog of cases, and to 
ensure that it only takes on key issues of principle; this could have the effect that more 
cases will end in UK courts without the possibility of recourse to Strasbourg.

In addition, the Coalition government has established an independent commission 
to examine the case for a UK Bill of Rights, to replace the Human Rights Act. This is due 
to report at the end of 2012.

The courts

It should be stressed at the outset that only the higher courts—the Supreme Court, 
the Court of Appeal, and the High Court—have authority to make law. (See further, 
Chapter 8.) Th ere are three principal ways in which English courts develop English 
law:

Case-by-case development of common law. • England is a ‘common law’ country. 
Th is means that many of the principal doctrines of law have been established, not 
by Parliament, but through cases determined in the higher courts.
Statutory interpretation. • Courts play a crucial role in the interpretation of the 
statutes that Parliament has enacted.
Procedural law. • Courts also make important contributions to the development of 
procedures that the courts follow.

Th e contribution of European Courts is considered below (p. 68).

The development of common law

It may seem odd today, but judicial power to make law was, for many years, not 
acknowledged. Judges said their power was merely to ‘discover’ basic principles of the 
common law. No one seriously believes this now; judges do make law. Th ere is however 
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oft en unease about the theoretical basis for this power. Certainly it cannot derive from 
any theory of representative democracy; judges are not elected. Rather, the power of 
the judiciary depends on the doctrine of the separation of powers, that to prevent dic-
tatorial powers from being asserted by any one branch of government there must be 
checks and balances in the constitution. Th e independence of the judiciary is at the 
heart of this separation. (See further below, Box 3.14.)

Box 3.14 Legal system explained

Independence of the judiciary

The key claim made for the judges, indeed for adjudicators of all kinds (see below, 
Chapter 9), is that they must not only be, but be seen to be, independent. Judicial 
independence relates centrally to the constitutional function of judges in interpreting 
and applying law outside the constraints of internal government departmental poli-
cies. Judges and adjudicators not perceived as independent are fatally compromised 
in the eyes of the public, particularly by those whose disputes are being resolved by 
them. One of the strong claims for adjudicators in the English legal system is that, 
with rare exceptions, they both appear to be independent and do act independently. 
This is not to say that they may not bring their own views of the world into play 
when reaching decisions or determining facts. But claims of corruption of those who 
hold judicial offi ce—the worst case that could be imagined for compromising judicial 
 independence—are not heard.

The Constitutional Reform Act 2005 makes judicial independence, for the fi rst time, 
subject to statutory protection. Section 3 states, in part:

 (1) The Lord Chancellor, other ministers of the Crown, and all with responsibility for 
matters relating to the judiciary or otherwise to the administration of justice must 
uphold the continued independence of the judiciary.

   . . . 
 (4) The following particular duties are imposed for the purpose of upholding that 

independence.
 (5) The Lord Chancellor and other ministers of the Crown must not seek to infl uence 

particular judicial decisions through any special access to the judiciary.
 (6) The Lord Chancellor must have regard to—

(a) the need to defend that independence;
(b)  the need for the judiciary to have the support necessary to enable them to 

exercise their functions;
(c)  the need for the public interest in regard to matters relating to the judiciary or 

otherwise to the administration of justice to be properly represented in deci-
sions affecting those matters.

When one hears government ministers criticizing the senior judiciary, it is sensible to 
bear these provisions in mind.
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hold judicial offi ce—the worst case that could be imagined for compromising judicial 
independence—are not heard.

The Constitutional Reform Act 2005 makes judicial independence, for the fi rst time, 
subject to statutory protection. Section 3 states, in part:

 (1) The Lord Chancellor, other ministers of the Crown, and all with responsibility for 
matters relating to the judiciary or otherwise to the administration of justice must 
uphold the continued independence of the judiciary.
 . . . 

 (4) The following particular duties are imposed for the purpose of upholding that 
independence.

 (5) The Lord Chancellor and other ministers of the Crown must not seek to infl uence 
particular judicial decisions through any special access to the judiciary.

 (6) The Lord Chancellor must have regard to—

(a) the need to defend that independence;
(b)  the need for the judiciary to have the support necessary to enable them to 

exercise their functions;
(c)  the need for the public interest in regard to matters relating to the judiciary or 

otherwise to the administration of justice to be properly represented in deci-
sions affecting those matters.

When one hears government ministers criticizing the senior judiciary, it is sensible to 
bear these provisions in mind.
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Judges have the primary task of ensuring adherence by ministers and other agents of 
the state to the principles of the rule of law. Until recently, this power was claimed by 
the judiciary, rather than recognized in legislation. Th e Constitutional Reform Act 
2005 now gives statutory recognition to judicial independence and the need for the 
Lord Chancellor and other ministers not to seek to infl uence (other than by argument 
in court) the judiciary.

Th e law-making powers of the judiciary are supported by two other fundamental 
principles: the hierarchical structure of the courts and the doctrine of precedent.

The hierarchical structure

Th e idea of courts being arranged within a hierarchical framework is quite straightfor-
ward. Th e courts are organized on the basis of seniority (see opposite, Diagram 3.2); the 
higher the level of seniority, the greater the authority of the court. Th us the decisions 
of the Supreme Court (formerly the House of Lords) are the most authoritative; those 
of the Court of Appeal are next; those of the High Court third. Decisions of courts at 
lower levels are not regarded as precedents, though very occasionally the judgment of 
a county court judge on a novel point of law may get reported. (On the importance of 
law reporting, see below, Box 3.15.)

Box 3.15 Legal system explained

Law reporting

The ability of the courts to develop principles of common law or to give authoritative 
interpretations of statutory principles rests on the publication of law reports—which 
contain the reasoned judgments prepared by judges in particular cases, from which 
general principles are then drawn.

Decisions as to which cases get reported are not, in general, taken by members of 
the judiciary themselves, but by editorial teams responsible for the publication of law 
reports. Many sets of law reports are now published.

It should be stressed that the production of law reports is not seen as a function of 
government (though some government departments do in fact publish the text of 
decisions in specialist areas, such as taxation cases and immigration appeal reports).

The most authoritative of the generalist sets of law reports are those published by 
the Incorporated Council of Law Reporting, which publishes a range of reports, includ-
ing: Appeal Cases (decisions of the Supreme Court), the Queen’s Bench Reports, and 
the Chancery Division Reports. The Council also publishes the Weekly Law Reports. 
There is a requirement that if a case is reported in these reports, that is the version that 
must be used, at least in the High Court and Court of Appeal.

Other sets of law reports are published by commercial publishers. The most widely 
available generalist set is the All England Law Reports, published by Butterworths. In 
addition there is now a wide range of specialist reports available in areas ranging from 
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This diagram is, of necessity, much simplifi ed and should not be taken as a comprehensive statement on the 
jurisdiction of any specifi c court.

Diagram 3.2 An outline of the court structure in England and Wales

www.justice.gov.uk/downloads/publications/statistics-and-data/courts-and-sentencing/judicial-court-stats.pdf
www.justice.gov.uk/downloads/publications/statistics-and-data/courts-and-sentencing/judicial-court-stats.pdf
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local government, to housing, from education to family law, from criminal appeals 
to judicial review. Many sub-specialisms in legal practice now have their own sets of 
law reports. Law reports are also reported in some broadsheet newspapers; the most 
widely used are those reported in The Times.

Maintaining a complete library of all sets of reports is very expensive, only possible 
for the best-endowed university libraries, the libraries of the Law Society and the Inns 
of Court, and the most prosperous law fi rms.

Legal electronic databases

In addition to reports in paper format, more and more law reports are now published 
in electronic format. For many years, LexisNexis provided full-text versions of decisions 
from a range of the most senior courts. Initially, their use was limited by the refusal 
of judges to take into account judgments that appeared only in the Lexis format. This 
has now changed. Other companies, such as Westlaw and Justcite also offer extensive 
legal databases.

A great deal of source legal material is also available free online. The Supreme Court/
House of Lords has placed all judgments since 14 November 1996 online; Her Majesty’s 
Courts and Tribunals Service website carries reports from the Court of Appeal and 
Administrative Court. There are other online sources available too (see the list of web-
sites in the Online Resource Centre for this book). For those who have access to the 
internet, the costs of obtaining the report of a particular case are limited to the costs 
of going online and printing the text. The provision of the reports themselves is at 
present free. To facilitate use of these sources, the ‘neutral citation’ of judgments has 
been introduced. (See below, Box 3.16.)

Box 3.16 Legal system explained

Neutral citation of judgments

Since 11 January 2001 every judgment of the Court of Appeal and of the Administrative 
Court, and since 14 January 2002 every judgment of the High Court, has been prepared 
and issued as approved with single spacing, paragraph numbering (in the margins), 
and no page numbers. In courts with more than one judge the paragraph numbering 
continues sequentially through each judgment and does not start again at the begin-
ning of each judgment. A unique reference number is given to each judgment.

Each Court of Appeal judgment starts with the year, followed by EW (for England and 
Wales), then CA (for Court of Appeal), followed by Civ (for Civil) or Crim (for Criminal) 
and fi nally the sequential number. For example Smith v Jones [2001] EWCA Civ 10.

In the High Court, abbreviated as HC, the number comes before the divisional abbre-
viation and, unlike Court of Appeal judgments, the latter is bracketed: (Ch(ancery)), 
(Pat(ent)), (Q(ueen’s) B(ench)), (Admin(istrative)), (Comm(ercial)), (Admlty(Admiralty)), 

local government, to housing, from education to family law, from criminal appeals 
to judicial review. Many sub-specialisms in legal practice now have their own sets of 
law reports. Law reports are also reported in some broadsheet newspapers; the most 
widely used are those reported in The Times.

Maintaining a complete library of all sets of reports is very expensive, only possible 
for the best-endowed university libraries, the libraries of the Law Society and the Inns 
of Court, and the most prosperous law fi rms.

Legal electronic databases

In addition to reports in paper format, more and more law reports are now published 
in electronic format. For many years, LexisNexis provided full-text versions of decisions 
from a range of the most senior courts. Initially, their use was limited by the refusal 
of judges to take into account judgments that appeared only in the Lexis format. This 
has now changed. Other companies, such as Westlaw and Justcite also offer extensive 
legal databases.

A great deal of source legal material is also available free online. The Supreme Court/
House of Lords has placed all judgments since 14 November 1996 online; Her Majesty’s 
Courts and Tribunals Service website carries reports from the Court of Appeal and 
Administrative Court. There are other online sources available too (see the list of web-
sites in the Online Resource Centre for this book). For those who have access to the 
internet, the costs of obtaining the report of a particular case are limited to the costs 
of going online and printing the text. The provision of the reports themselves is at 
present free. To facilitate use of these sources, the ‘neutral citation’ of judgments has 
been introduced. (See below, Box 3.16.)

Box 3.16 Legal system explained

Neutral citation of judgments

Since 11 January 2001 every judgment of the Court of Appeal and of the Administrative 
Court, and since 14 January 2002 every judgment of the High Court, has been prepared 
and issued as approved with single spacing, paragraph numbering (in the margins), 
and no page numbers. In courts with more than one judge the paragraph numbering 
continues sequentially through each judgment and does not start again at the begin-
ning of each judgment. A unique reference number is given to each judgment.

Each Court of Appeal judgment starts with the year, followed by EW (for England and 
Wales), then CA (for Court of Appeal), followed by Civ (for Civil) or Crim (for Criminal) 
and fi nally the sequential number. For example Smith v Jones [2001] EWCA Civ 10.s

In the High Court, abbreviated as HC, the number comes before the divisional abbre-
viation and, unlike Court of Appeal judgments, the latter is bracketed: (Ch(ancery)), 
(Pat(ent)), (Q(ueen’s) B(ench)), (Admin(istrative)), (Comm(ercial)), (Admlty(Admiralty)), 

Box 3.15 Continued
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(TCC (Technology and Construction Court)), or (Fam(ily)) as appropriate. For example, 
[2002] EWHC 123 (Fam) or [2002] EWHC 124 (QB) or [2002] EWHC 125 (Ch).

Paragraph numbers are referred to in square brackets. Thus paragraph 59 in Green 
v White [2002] EWHC 124 (QB) would be cited: Green v White [2002] EWHC 124 at 
[59]; paragraphs 30–35 in Smith v Jones would be Smith v Jones [2001] EWCA Civ 10 at 
[30]–[35]. Page numbers are not given.

This ‘neutral citation’ is the offi cial number attributed to the judgment and must 
always be used at least once when the judgment is cited in a later judgment. It is 
designed to facilitate the use of websites so that the confusion that is caused by differ-
ences in pagination that occur when information is downloaded to different comput-
ers with different printers is avoided.

Th ere have been occasions on which this hierarchical structure has been challenged, 
most notably by the late Lord Denning when, as Master of the Rolls, he was the senior 
judge in the Court of Appeal. He argued that, since most appeals ended in his court 
and did not proceed to the House of Lords/Supreme Court, his court should have 
similar law-making power to the top court. His arguments did not prevail, though 
they provoke a broader question: do we need all the levels of court, in particular all the 
levels of appeal, that currently exist?

The doctrine of precedent

Th is is also a simple idea, though not always easy to apply in practice. Th e essence of 
precedent is that a principle of law, established in one case, must be applied in a similar 
situation in a later case. Such a rule of law continues to be applied until either another 
court decides that the case was incorrectly decided, or for some other reason cannot 
be allowed to stand; or until a court higher in the hierarchy overturns the decision; 
or until Parliament decides to change the law by passing a new Act of Parliament that 
overrules or alters the rule laid down by the court.

Th ere have long been arguments for and against the use of precedent. Against, it is 
argued that precedent introduces unnecessary rigidity into the law, thereby prevent-
ing legal doctrine from developing as society develops. In its favour, the use of pre-
cedent is said to bring certainty to the law by enabling people to know how issues in 
the future will be resolved. Th e principle of law in one case that forms the precedent is 
known by the Latin phrase, the ratio decidendi. Any part of a judgment that does not 
form part of the ratio is not part of the precedent, and thus not relevant in later cases. 
Th ese are referred to as obiter dicta.

Th ere are many reasons why this apparently straightforward principle can be excep-
tionally hard to apply in practice:

 (1) Th e facts on which the ratio of one case is based never replicate themselves pre-
cisely in a later case. Th us lawyers wishing to argue that a particular precedent 
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Box 3.16 Continued
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does not apply to the later case will seek to distinguish the two fact situations, 
thereby, they hope, rendering the earlier decision irrelevant.

 (2) Given the large number of reported decisions, there may be situations where a 
decision reached in one case was reached in ignorance of other relevant decisions. 
Th e argument is then made that the precedent in question was made incorrectly 
or, again to use the Latin, per incuriam.

 (3) Because of the large numbers of cases that are now reported, there may be two 
decisions in the law reports that are simply inconsistent, so that straightforward 
application of a particular decision to a new situation is not possible.

 (4) Since 1966, the House of Lords/Supreme Court has asserted the authority, in 
very exceptional circumstances, to change its mind and alter a precedent. It may, 
therefore, on occasion and notwithstanding the existence of clear precedents, 
decide that earlier cases were wrongly decided and that the law should now be 
changed.

Th ere are also more technical reasons why the doctrine of precedent is not always sim-
ple to apply in practice. It can be very hard to decide what the precedent is. When, in 
the famous case of Donoghue v Stevenson [1942] AC 562 the House of Lords found that 
a manufacturer of ginger-beer was negligent aft er it allowed a decomposed snail to 
enter a ginger-beer bottle, was this a case about not allowing snails to get into ginger-
beer bottles? Or about not allowing foreign bodies in general to get into manufacturing 
processes? Or was it about the duty of care that any person—including a professional 
person giving advice to a client—should demonstrate towards others? In short, what 
was the ‘level of generality’ at which the particular instance of snails in ginger-beer 
bottles was to be treated in future cases?

Even if the principle of law that can be derived from the cases is clear—such as the 
principle of negligence, that one person owes a ‘duty of care’ to his ‘neighbour’—who 
will be categorized for these purposes as a neighbour? And what will be the standard 
of behaviour that will result in a conclusion that the ‘duty of care’ has been broken? If 
teachers take a party of teenage pupils to the seaside, and one of the pupils is washed 
out to sea by a freak wave, were the teachers in breach of a duty of care in those cir-
cumstances to the pupil who drowned? Or did the fault lie with the pupil who ignored 
advice and went clambering onto the rocks from which he was swept?

Much of the litigation that arises out of the principles of the law of negligence is 
not seeking to redefi ne the principles of the law, but rather exploring the extent to 
which those principles should apply in new situations of risk. Th is is not the place for 
a detailed analysis of the law of negligence. Th e point to be stressed here is that, even 
though at one level the law may be quite clear, the situations to which the law may be 
applied in future can be far from clear. And their development is in the hands of the 
senior courts, not legislators.

Statutory interpretation

Statutory interpretation is another way in which the courts with authority within the 
hierarchical structure develop the law. Th e work of the courts interpreting statutes 
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may not be as dramatic at developing principles of common law, as judges clearly have 
to work within the texts that have been prescribed by Parliament through the legisla-
tive process. Nevertheless the interpretative process can lead to the clarifi cation of 
words in statutes, and thus in the implementation of those statutory rules. (For an 
example, see below, Box 3.17.)

Box 3.17 System in action

Case study: statutory interpretation: the case of Mr Fitzpatrick

In current housing law, a tenant can pass his right to occupy premises on death to a 
‘member of his family’. The question has arisen in a number of cases over the last 50 
years: who is a member of the family? Initially, in the 1940s, it was held that the phrase 
was limited to blood relatives; thus the former mistress of a deceased tenant could not 
take over the tenancy, despite having lived together with her partner for many years. 
Later, in the 1960s, it was held that, with changes in the nature of relationships and 
society’s attitudes, the mistress of a deceased male tenant could in such a circumstance 
be regarded as a member of the family and thus take over the tenancy.

More recently still, in 1999, the House of Lords decided that the long-standing 
homosexual partner of a deceased tenant could similarly take over the tenancy. The 
judges found that, in terms of love and affection and thus the attributes of family, a 
distinction could no longer sensibly be drawn between a couple of the same sex liv-
ing together and a couple of different sexes. Reference was made to the provisions 
of the European Convention on Human Rights protecting family and family life. (See 
Fitzpatrick v Sterling Housing Association [1999] 3 WLR 1113, HL.)

This case illustrates that, even within a single statutory framework, there is scope for 
developing statute law by interpretation that refl ects changes in social practices and 
attitudes.

Th e power of the court to interpret statutes has increased now the Human Rights Act 
1998 has been brought into force. British courts not only interpret legislative provi-
sions, but also test the substance of legislative provisions against the standards laid 
down in the Human Rights Act 1998, which derive from the articles of the European 
Convention on Human Rights. In cases where the courts fi nd that they must declare 
a statute or provision within a statute to be incompatible with the Convention—
eff ectively requiring ministers to change the law—the courts acquired a signifi cant 
new power to develop English law.

One question that may be asked is: why—if Parliament has passed legislation—
should there be any need for the courts to intervene at all? Th ere are two basic reasons 
why this needs to happen: the unpredictability of fact situations and the ambiguity of 
language.

The unpredictability of fact situations

However detailed the provisions of statutes or statutory instruments may be, they can 
only set down rules at a certain level of generality. Th ere will always be those whose 
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particular situation is not captured precisely by the legislative provisions. In such cases 
the facts need to be determined by the courts—in itself not always a straightforward 
task—and, once this has been done, a judgment reached as to whether or not the rel-
evant legislative provision covers that situation. Particularly where legislative provi-
sions seek to impose some burden or penalty on the citizen, there is a general judicial 
policy that this should not happen unless those provisions quite clearly ‘bite’ on the 
individual circumstances concerned. To give an example: the ‘tax avoidance industry’ 
engages in the detailed analysis of tax legislation to see whether arrangements can be 
made to enable those who might otherwise have to pay tax quite legitimately to avoid 
paying it.3

Many apparently pedantic points taken in some criminal trials are, similarly, the 
result of the principle that a person should not be convicted of a crime unless the facts 
found by the court are clearly caught by the relevant statutory provisions.

The ambiguity of language

Th e other justifi cation for the role of the courts is that the meaning of language is not 
itself precise. Th ere may be ambiguities arising from the way particular rules have 
been draft ed. Th ere may be diff erences in the meaning of words chosen. Some statu-
tory provisions are deliberately draft ed using words such as ‘reasonable’ or ‘fair’ that 
do not have a precise meaning and that therefore give scope to offi  cials and others for 
the exercise of discretion or judgement. Th ere may be changes in the meaning of a 
word—(see above, Box 3.17)—resulting from broader developments in society.

Th ere is, in the literature on statutory interpretation, a set of principles—rather 
inaccurately described as ‘rules’—designed to be of assistance. Th ese include:

the literal rule;• 
the golden rule;• 
the mischief rule; and• 
the ‘unifi ed common approach’.• 

Th e literal rule is what it implies. Th e words of a statute should be given their literal 
meaning. Th is does not solve the problem of linguistic ambiguity—words may have 
more than one literal meaning.

Th e golden rule suggests that the courts should use the literal rule unless this would 
lead to manifest absurdity.

Th e mischief rule asks the judge to consider what was the legislative purpose of the 
Act—what was the ‘mischief ’ the Act was trying to deal with. Any question of inter-
pretation should be resolved in such a way as not to thwart that purpose. Th e problem 

3 Th e distinction between tax avoidance, which if successful is lawful, and tax evasion, which is clearly 
unlawful, should be noted. In recent years, governments have become increasingly adept in their attempts 
to thwart tax avoiders. Tax incentives—schemes that attract tax advantages and are part of the government’s 
fi scal policy, for example tax relief on pension premiums—are quite diff erent.
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with this view is: how does it relate to the concept of the independence of the judiciary? 
If the mischief rule is rigidly adhered to, does this not result in the judges losing their 
independence and doing the government’s job for it? On the other hand, if legislative 
intention is wilfully ignored by the judge, how does that square with the constitutional 
principle that the primary law-making authority should rest with the democratically 
elected Parliament, not the unelected judiciary?

It will be quickly appreciated that these principles are not consistent with each 
other; they off er great scope for reaching diff erent conclusions. Th e reality is that dif-
ferent judges favour diff erent approaches; indeed individual judges are themselves not 
consistent.

Th e unifi ed common approach is the label now used to suggest that judges should 
adopt a broader, less specifi c approach. It implies that judges should start by consider-
ing the literal meaning of the words; but if they are really not clear or would lead to 
absurd results then the judge should consider what the purpose of the Act was and 
interpret the Act so as to advance that purpose.

Th e inference should not be drawn from this discussion that the bases on which the 
judiciary interprets legislation are so varied that there is no principle at all. Reading 
reported judgments in decided cases reveals that those judges in the higher courts 
whose decisions get reported go to great lengths to try to ensure that their decisions 
are founded in rationality and principle. But that there are diff erent approaches can-
not be denied, and the inevitable consequence is that there is some inconsistency of 
outcome. Th e ability of diff erent judges to arrive at diff erent decisions in individual 
cases is seen most clearly in cases that go to appeal, when courts are quite frequently 
divided in their views.

Procedural law

A third way in which judges make law is by the development of new procedures. A 
number of examples may be briefl y mentioned:

the day-to-day practice of litigation is regulated by rules of procedure that are • 
draft ed by the judiciary—Rules Committees—acting under legislative authority. 
Many rules of court are supplemented by practice directions, also made by the 
judiciary (see further below, Chapters 6, 7, and 8);
rules of evidence—what evidence is or is not admissible in a court of law—has • 
to an important degree been developed by the judiciary, though supplemented 
by very important statutory provisions, for example the Police and Criminal 
Evidence Act 1984, the Civil Evidence Act 1991, or the Criminal Justice Act 2003 
(see further below, Chapter 5);
a number of powers of the court are asserted on the basis of what it claims as its • 
‘inherent jurisdiction’—the High Court’s powers of wardship over children may 
be given as an example (see below, Chapter 7); and
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perhaps the most important judicial development of the last generation has been • 
the shaping of the rules and practice relating to judicial review, which goes to the 
heart of the powers of the judiciary to render government departments and other 
public bodies legally accountable for their actions (see below, Chapter 6).

The European courts

Th e European Union has, as one of its constituent bodies, the European Court of 
Justice, which sits in Luxembourg. Th e Council of Europe has the European Court 
of Human Rights, which sits in Strasbourg. Both courts have played a signifi cant role 
in the development of the jurisprudence of, respectively, the European Union and the 
European Convention on Human Rights.

It is hard to summarize the ‘European’ approach of the judges in these courts. Th e 
legal instruments of both the European Union and the Council of Europe, with which 
the European courts have to deal, are draft ed in the relatively more broad-brush 
European continental tradition than in the more linguistically precise tradition famil-
iar in the United Kingdom. As a consequence, the approach of judges in the European 
courts has been to decide cases very much bearing the purposes of the relevant treaty 
provisions in mind. British legal minds oft en regard this as rather distinct from the 
approach favoured in the United Kingdom. Perhaps more accurately the European 
approach may represent something of a hybrid between the British approaches to 
common law and statutory interpretation. Decisions of the European courts lead to 
the development of legal principle on a case-by-case basis, not dissimilar to the com-
mon law tradition. At the same time, these developments are set within the frame-
work of treaties and other instruments that have emanated from the institutions of 
the European Union and the Council of Europe and that require interpretation by the 
courts.

Other sources of law making

At the end of this lengthy account, the existence of other sources of law making will 
be mentioned only briefl y.

Local and regional government

Local government has long had power to make by-laws—a form of tertiary legislation 
(see above, Box 3.5)—since by-laws are made under the authority of Acts of Parliament 
but apply only in the area of the local authority in question.

Under the terms of the Scotland Act 1998 the Scottish Parliament was granted 
authority to pass legislation in areas within its competence. Under the Government 
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of Wales Act 1998, the National Assembly for Wales was given power to pass second-
ary legislation, again within the scope of its areas of competence. Limited powers to 
make primary legislation have been granted to the Welsh Assembly Government by 
the Government of Wales Act 2006. Th e Northern Ireland Act 1998 similarly grants 
legislative power to the Northern Ireland Assembly.

Other rule-making agencies

A great deal of rule making is also undertaken by industry regulators: for example 
the Civil Aviation Authority or the regulators of the privatized utilities. Under the 
Financial Services and Markets Act 2000, major rule-making powers were conferred 
on the Financial Services Authority. Th e rules made by these bodies fall outside the 
parliamentary framework though in most cases they are based on legislative authority 
conferred by Act of Parliament.

Other international institutions and bodies of international law

We have considered the Council of Europe and the European Union in context above. 
Many other international institutions also have an impact on detailed rules of English 
law. Th ere are many industries, for example aviation and telecommunications, where 
at least some of the legislative framework results from the provisions of international 
treaties. Increasing globalization of economic activity combined with increasing pres-
sure to deal with some of the major issues of the day—the environment, genetic engi-
neering, global warming, international trade—ensures that this trend will develop.

Finally, it is relevant to note the existence of a separate body of private international 
law—in essence rules of English law, designed to assist in the determination of private 
law rights and entitlements that have an international dimension.

Conclusion

Law making is a central feature of modern government. It is theoretically based in 
democratic principles, though by no means all sources of law derive their authority 
from those principles. Law making and other normative statements also occur in 
a variety of formats. Th is all makes for considerable complexity that has increased 
enormously in recent years. It is unlikely that the ordinary person in the street is 
aware of more than a fraction of the law which in theory aff ects her. It is fanciful to 
claim that ordinary people can be assumed to know the law. One of the challenges 
facing modern society is how new technologies can be used to transform this vast 
mass of legal information into knowledge that can actually be used by the ordinary 
citizen.
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Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to research 
easily topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Includes notes on: the Independent Commission on a British Bill of Rights; the reforms to the 
electoral system; fi xed-term parliaments; the role of the courts in developing the law of privacy; 
the value of the BBC website ‘democracy live’; House of Lords reform; the impact of the Human 
Rights Act; and the limitations of the Regulation of Investigatory Powers Act 2000 to protect 
privacy.
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4
Shaping the institutional framework: 

the role of government

Introduction

One way in which the English legal system has changed over the years has been the 
increased involvement of government in shaping and reforming the legal system. Central 
government now provides substantial levels of funding not only for running court serv-
ices and publicly funded legal services, but also for the huge array of other services which 
are part of or impact upon the legal system. Th e police, prison and probation services, 
and administrative tribunals are obvious examples. All governments are concerned 
with keeping levels of public expenditure under control and securing value for money; 
they are always looking for ways of delivering services in a more cost eff ective way.

Th ese concerns are now far more acute, given the 2010 Coalition government’s com-
mitment to signifi cant reductions in public expenditure. Cuts are aff ecting the legal 
system. Many regard any cuts as by defi nition leading to changes that are retrograde 
and undesirable. However, this is to assume that all public moneys are currently wisely 
and effi  ciently spent. If this assumption is not accepted, then some curbs on public 
expenditure could in fact promote changes that are actually benefi cial to the system. 
Th ere may be opportunities to improve, as well as threats to existing provision. It is 
not obvious that, for example, more intensive use of some court buildings and closure 
of others is necessarily a bad thing.

Th is chapter considers the principal government departments that have been and 
will continue to be shaping the English legal system:

the Ministry of Justice;• 
the Home Offi  ce; and• 
other central government departments.• 

Lurking behind all of them is the Treasury.

The Ministry of Justice (MoJ)

Th e MoJ plays the central role in the development of policy relating to the legal sys-
tem. It was established in 2007, and this was the culmination of a dramatic process of 
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constitutional change that had seen the former Lord Chancellor’s Department (LCD) 
become the Department for Constitutional Aff airs (DCA) (in 2003).

Th ere had long been calls for the creation of an MoJ. Many argued that the former 
split between the LCD/DCA and the Home Offi  ce (with the latter largely responsible 
for criminal justice) prevented the development of a coherent justice policy.

Th ere was also concern about the post of the Lord Chancellor. Historically, the Lord 
Chancellor had always been a member of the non-elected House of Lords, not the 
House of Commons. He (there have been no female Lord Chancellors) was always a 
qualifi ed lawyer. And he embodied a peculiar position in the government, apparently 
breaching the principle of the separation of powers, since he was simultaneously a 
member of the executive (the Lord Chancellor is a member of the Cabinet); the head of 
the judiciary; and, as Speaker of the House of Lords, a member of the legislature.

When the 2003 changes were made, it was originally intended that the historic 
post of Lord Chancellor should simply disappear, and that the chief minister should 
become a Secretary of State, just like any other head of a government department. 
Closer analysis revealed that legislative change was needed to achieve this outcome. 
When fi rst published, the Constitutional Reform Bill contained a clause that would 
have abolished the post of Lord Chancellor. Th is became one of a number of issues that 
were fi ercely contested during the passage of the bill through Parliament. In the end 
a political compromise was achieved. It was agreed that the post of Lord Chancellor 
would be retained, but he would no longer be the Speaker of the House of Lords; nor 
would he remain the head of the judiciary—this responsibility would pass to the Lord 
Chief Justice. Nor would the posts of Secretary of State and Lord Chancellor necessar-
ily be held by the same person. In future, the Secretary of State would be exclusively a 
member of the executive branch of government.

Th e government also secured the principle that the offi  ce would in future no longer 
have to be held by a member of the House of Lords. But the Constitutional Reform 
Act 2005 uniquely limits the power of the Prime Minister in relation to the person 
who may be appointed Lord Chancellor. Th e convention that the Lord Chancellor 
should always be a senior barrister is dropped. Instead, the Act states that the Prime 
Minister must appoint someone ‘qualifi ed by experience’. Th is is defi ned in section 2 
of the Act as experience as a minister of the Crown; as a member of either House of 
Parliament; as a qualifying legal practitioner; as a teacher of law in a university; or 
with ‘such other experience that the Prime Minister considers relevant’. Th e present 
Secretary of State/Lord Chancellor, Kenneth Clarke MP, is the second to be appointed 
under the new law.

Th e MoJ (and its predecessors) is a department that has grown markedly in both 
size and importance within government. Th ere was an occasion in the 1920s when 
its Permanent Secretary—the head civil servant—was able to record that not one 
item of post had been received! For many years the former LCD was seen as a bit odd 
in the overall government structure. In most government departments, lawyers are 
used as specialists advising on questions of law, draft ing bills and regulations and 
the like, rather than being closely involved in the development of policy. In the LCD, 
the Permanent Secretary was required by law to be qualifi ed as a practising lawyer, 
unlike his counterparts in other departments, who were not required to have specifi c 



76  introduction to the english legal system

professional qualifi cations. Th is rule was abolished in 1997. Since then the Permanent 
Secretary has not been a lawyer.

Over the last decade, the MoJ (and its predecessors) have come to operate much 
more like other large service-delivery departments. It employs around 76,000 peo-
ple (including probation services) and has a budget of about £9 billion. As will be 
discussed in the pages that follow, the department radically altered the management 
of the courts, through the creation of Her Majesty’s Courts Service. It has created a 
new Tribunals Service. From April 2011, these were merged into Her Majesty’s Courts 
and Tribunals Service (HMCTS). It has made major changes to the ways in which the 
legal profession is regulated. No longer can the MoJ be regarded as at the periphery of 
government.

Responsibilities

Th e MoJ’s website sets out a frightening list of responsibilities (see <www.justice.gov.
uk/about/moj/what-we-do/our-responsibilities.htm>). Th ese include: administration 
of correctional services in England and Wales through Her Majesty’s Prison Service 
and the Probation Service, under the umbrella of the National Off ender Management 
Service; youth justice and sponsorship of the Youth Justice Board; criminal, civil, fam-
ily, and administrative law; criminal law and sentencing policy, including sponsor-
ship of the Sentencing Council; sponsorship of the Law Commission; sponsorship 
of Her Majesty’s Courts and Tribunals Service; legal aid; and regulation of the legal 
profession.

It also has responsibility for constitutional aff airs, including electoral reform and 
democratic engagement, civil and human rights, freedom of information, manage-
ment of the UK’s constitutional arrangements, and relationships including with the 
devolved administrations and the Crown dependencies. And the list does not men-
tion its very important role in commissioning and undertaking the empirical research 
needed to inform its policy making.

No aspect of the justice system has remained unchanged in recent years. It is the 
MoJ that has driven that change and that will shape future policy. In short, gov-
ernment injects into the English legal system a dynamism that is oft en not fully 
 appreciated—both in the sense of its not being understood by those outside the sys-
tem, and its not being welcomed by those inside.

Most of the activities listed above are considered in their appropriate context. Here 
we consider those that do not fi t easily into other chapters.

Her Majesty’s Courts and Tribunals Service

Her Majesty’s Courts and Tribunals Service (HMCTS) is an executive agency of the 
MoJ. It started operation, as Her Majesty’s Courts Service, on 1 April 2005. It was 
formed by merging the Court Service (set up in 1995) and the Magistrates’ Courts 

www.justice.gov.uk/about/moj/what-we-do/our-responsibilities.htm
www.justice.gov.uk/about/moj/what-we-do/our-responsibilities.htm
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Service (which had been run separately). Th e creation of HMCS was one of the main 
recommendations of a review of the criminal justice system carried out by Sir Robin 
Auld in 2001. He argued that a unifi ed court service should be able to off er a more 
coherent and fl exible court system. Her Majesty’s Tribunals Service was created in 
2006. (See below, Chapter 6.) In April 2011, the two services were merged into the 
single HMCTS.

In common with other areas of government, HMCTS is required to deliver 
defi ned standards of service to all those who come through the doors of the courts 
and  tribunals—whether as claimants, those defending claims, those appearing as 
witnesses, jurors, other friends and relatives, or general members of the public— 
standards unheard of only a few years ago. Many of the key tasks required of HMCTS 
are those of administrative effi  ciency: dealing with people courteously; dealing with 
issues expeditiously but fairly; handling matters as economically as possible and seek-
ing to reduce costs; and—in the civil courts—recovering from parties to proceedings 
the costs associated with the provision of court services.

Th e HMCTS is engaged in a programme of investment in computerization and new 
information technologies. Th is will not be complete for a number of years, but the 
implications for the more effi  cient running of the system are enormous. Increasingly 
sophisticated telecommunications and information technologies allow for rou-
tine proceedings to take place without the need for personal attendance at court. 
Professional lawyers can be relieved from wasting time attending court on purely pro-
cedural matters. Parties to proceedings could similarly be allowed to ‘attend’ court 
from a distance.

HMCS completed the roll out of its XHIBIT service in March 2006. Th is is a web-
site providing up-to-date information about the progress of criminal cases listed in 
courts. In addition, HMCTS now runs Money Claim Online, which enables persons to 
bring an action for debt using the internet; Possession Claim Online, which similarly 
enables certain possession proceedings to be started online; and payments of fi nes 
online.

Clearly parties are still required to attend trials. But a great deal of routine proce-
dural work does not require attendance; it just wastes resources. Similarly, facilities 
are being developed to enable more evidence to be presented through video links, thus 
making it easier for witnesses, who may be unable or reluctant to attend a particular 
court, to appear.

New forms of electronic data collection also have the potential for reducing the 
amounts of paper that have to be brought to court for major trials. Use of legal data-
bases are transforming the library facilities available in courts to the judiciary— 
outside the principal courts these were woefully inadequate.

Th e HMCTS has also taken a hard look at the location of its court buildings and 
their confi guration. It is creating more unifi ed court centres where both criminal and 
civil cases are dealt with. At the same time it is in the process of closing 93 magistrates’ 
courts and 49 county courts (out of a total of 530 court buildings).
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Support for the judiciary

Reforming the post of Lord Chancellor to make it more democratically accountable 
may initially have seemed straightforward. But it generated enormous controversy 
(see above, Box 3.8). Th e senior judiciary were extremely worried that an offi  ce, which 
had historically been a strong defender of the independence of the judiciary, might 
lose its eff ectiveness. Th e outcome of protracted and oft en heated discussions between 
the then Lord Chancellor, Lord Falconer, and the then Lord Chief Justice, Lord Woolf, 
resulted in publication of a concordat. Th is sets out how the judiciary-related func-
tions of the Lord Chancellor would in future be carried out. Th ere are three specifi c 
issues to be drawn from the concordat.

First, the concordat establishes the basis of the division between the functions of 
the Secretary of State and the Lord Chief Justice. Broadly, the Secretary of State has 
responsibility for determining fundamental issues, such as the level of resource avail-
able to enable the courts and tribunals to operate. Th ese include obvious matters such 
as pay and pensions and the provision of accommodation. Th e Lord Chief Justice has 
responsibility for ensuring the eff ective deployment of the judicial resources that are 
available.

Secondly, the importance of the Secretary of State continuing to guarantee the 
independence of the judiciary was recognized. A section in the Constitutional Reform 
Act 2005 enshrines the principle in law (see above, p. 59).

Th irdly, there was to be greater transparency in a number of areas in which, hitherto, 
it had been argued this was lacking. Th e making of judicial appointments (see below) 
is the obvious example. (It was also important to ensure that judicial appointments 
would not be subject to political intervention.) Th ere were also other issues where, in 
future, there would be greater procedural transparency. Th ese included matters such 
as the disciplining of judges and dealing with complaints against them.

Th e principles set out in the concordat were subject to severe test when the announce-
ment of the creation of the Ministry of Justice was made in 2007. Judges particularly 
feared that the inclusion of the National Off ender Management Service in the overall 
activity of the new Ministry would result in resources being taken away from courts 
and tribunals to fund shortfalls in prisons and probation budgets. Eventually agree-
ment was reached that appropriate levels of funding would be guaranteed.

Judicial Offi ce

To reinforce the institutional separation of the judiciary from the executive, a new 
Judicial Offi  ce was established in 2006. It comprises offi  cials who support the Lord 
Chief Justice. Among its most important tasks is the upholding of the concordat con-
sidered in the previous paragraphs. It supports the Lord Chief Justice’s responsibilities 
for the disposition of the judiciary around the court system. In addition, the Offi  ce has 
taken over personnel functions associated with the judiciary. It also enables the devel-
opment of new management processes such as appraisal of judicial performance.
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For the fi rst time, senior members of the judiciary are involved in the manage-
ment of judges—a role that for many is novel, requiring the acquisition of new skills. 
Following the enactment of the Constitutional Reform Act, a new Judicial Executive 
Board was set up, which supports the Lord Chief Justice in his executive and leader-
ship roles. Th e Board receives secretarial support from the Judicial Offi  ce. Standing 
behind the Executive Board, which is a relatively small body of the most senior judges, 
stands the Judges’ Council, fi rst established in the 19th century. It is a larger body 
than the Board, and is representative of judges at all the diff erent judicial levels. It has 
changed its role over the years, and now provides input to the work of the Board. It 
meets four times a year.

Th e Judicial Offi  ce is also responsible for ensuring that complaints about the judici-
ary are properly dealt with. Th is function in particular involves a complex interaction 
between the Lord Chancellor and the Lord Chief Justice, especially where a serious 
complaint about a judge is upheld and the question arises whether that individual 
should remain a judge. Detailed investigation of complaints about judicial conduct is 
undertaken by the Offi  ce for Judicial Complaints, which operates under the provisions 
of a concordat designed to ensure its independence from both the MoJ and the Judicial 
Offi  ce. In most cases it can reach a decision about a complaint itself; serious cases may 
be referred for review by a specially nominated senior judge. In 2010–11, just under 30 
judges were removed from offi  ce, of whom 22 were magistrates. Th is is a tiny percent-
age of the total numbers of judicial appointments (see Chapter 9).

Judicial College

Th e Judicial Offi  ce also has formal responsibility for the work of the Judicial College 
(formerly the Judicial Studies Board). Th e College is another part of the English legal 
system that has developed signifi cantly in recent years. For a long time, many judges 
assumed that they knew all that there was to know about law and legal process, and 
that therefore judicial training was unnecessary; some regarded it as an impertinence 
to suggest otherwise. Notwithstanding this complacent view, there has been increas-
ing acceptance that judicial training is needed. As early as the 1960s, judicial confer-
ences were convened to address the particular issue of inconsistency in sentencing by 
the judiciary.

Th e scope of judicial training was put on a more formal footing in 1979 with the 
creation of the Judicial Studies Board (JSB). Over the following 30 years the Board 
grew in size and stature to deliver a very considerable programme of judicial training, 
not only to judges sitting in criminal trials, but also those handling civil trials, and 
to the chairs of a wide range of tribunals. It also set the framework for the training 
of magistrates. With the merger of the Court Service and the Tribunals Service, the 
training resources of both were combined and, in April 2011, the JSB was renamed the 
Judicial College,

In delivering its programmes, the College provides both induction courses, which 
must be taken before a judge begins to sit, and continuation courses, which are off ered 
as refresher courses for sitting judges. In addition, the college may arrange special 
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programmes (as for example, the JSB did to introduce the judiciary to the Human 
Rights Act 1998 prior to its coming into force in October 2000). Most controversial was 
a programme, in 1995–96, to provide ethnic awareness training to the  judiciary—an 
issue that arose from perceived diff erences in the ways in which people from diff erent 
ethnic groups might be treated in the courts.1 Th is remains an issue of great impor-
tance for the work of the courts, as well as other actors in the legal system.

Besides courses, the College provides written guidance on the running of trials in 
Bench Books—loose-leaf volumes of information that judges keep beside them for easy 
reference while performing their judicial functions. It has also produced a number of 
publications off ering guidance on the skills needed by judicial offi  ce holders. Th rough 
its Equal Treatment Advisory Committee (formerly the Ethnic Minorities Advisory 
Committee) it has developed advice and training for judges to ensure that parties to 
proceedings in courts or tribunals feel they have been treated equally and not been 
subject to any form of discrimination. Th e College also sponsors one or two more 
practical books, notably the Guidelines for the Assessment of Damages in Personal 
Injury Cases, designed to ensure greater consistency in reaching awards for damages 
in personal injury cases.

Th e development of the role of the JSB/Judicial College is a fascinating example of 
the evolution of policy and practice in the English legal system. It did not stem from 
ministerial action or the enactment of special legislation. Rather, senior offi  cials in the 
former LCD, working quietly with infl uential members of the judiciary, saw this as an 
important part of the management of a modern judicial system. Pockets of resistance 
among the judiciary—which undoubtedly existed years ago—have been replaced by 
an acceptance, refl ected in professional life more generally, that continuing educa-
tion is a proper, indeed essential, part of professional development. Newly appointed 
judges now expect training; and those in post acknowledge the need for opportunities 
to refl ect on their work.

Th is is not to say that the model so far developed is perfect. Th e amount of training 
that English judges receive is still modest. Unlike the situation in some other jurisdic-
tions, there is no university law school that off ers a specialist post-graduate diploma 
or degree in judicial science, though an Institute for Judicial Studies was created at 
University College, London, in 2010. Th ere is always more that can and should be 
done. Nevertheless, the development of professional judicial studies has been one of 
the most signifi cant developments in the English legal system in the past two decades. 
It has not attracted the public attention that it deserves.

Judicial appointments

Th e process of making judicial appointments is another feature of the English legal 
system that has undergone rapid change. For many years, it was shrouded in secrecy. 

1 See Hood, R., in collaboration with Cordovil, G., Race and Sentencing: a Study in the Crown Court: A 
Report for the Commission for Racial Equality (Oxford, Clarendon Press, 1992).
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Appointments were off ered to a relatively small circle of barristers, mostly practising 
in London. Th e expansion of the legal profession and the opening of judicial appoint-
ments to solicitors were among the factors that meant such procedures were no longer 
viable. Written criteria for judicial appointment have been in the public domain for 
well over 15 years. But this was not enough for critics of the system. Over the last ten 
years, there has been substantial further reform.

It started in 1999 when the Lord Chancellor invited Sir Leonard Peach to review the 
process of judicial appointments. (He was also asked to look at the process of selec-
tion of QCs.) He found that while many judicial recruitment practices had, in recent 
years, developed in accordance with the best personnel management practice, in other 
respects, particularly the process of consultation that went on about the merits or oth-
erwise of those seeking judicial appointment, he found it too secretive.

While Sir Leonard did not recommend that the whole process should be taken out-
side the government machine, he did suggest the creation of a post of Commissioner 
for Judicial Appointments, which would both provide an ombudsman function for 
disappointed individuals and organizations, and undertake a regular audit of applica-
tions on a sample basis of current procedures.

Th e Commission for Judicial Appointments was created in 2001. Th e Commissioner’s 
functions included: reviewing procedures to ensure that selection was on merit and 
investigating any complaints arising out of the application of appointment proce-
dures. In his fi rst report, published in 2002, the Commissioner also noted that much 
had been done to make the appointment process more transparent. But he also stated 
that applicants for judicial appointment needed to understand: the criteria against 
which their applications were assessed; the processes by which their applications were 
assessed; the weight placed on diff erent aspects of their applications; the role played by 
consultees in the assessment process; the identity of those who were consulted; and the 
process by which consultees’ comments were taken into account. Consultees needed 
to understand: their role in the appointment process; the criteria against which appli-
cations will be judged; the importance of relating their comments to the criteria; and 
the process by which their comments will be taken into account. Failure to do this 
might lead to a perception of unfairness.

Despite these changes, the critics were not satisfi ed. It was argued that so long as 
judicial appointments were the responsibility of the Lord Chancellor, this undermined 
the independence of the judiciary. When the DCA was created in 2003, it became clear 
that further steps needed to be taken on judicial appointments.

Th e government decided that a key feature of the Constitutional Reform Act 2005 
would be the creation of a Judicial Appointments Commission, supported by a Judicial 
Appointments and Conduct Ombudsman. Th e Commission began work in April 2006. 
One of its particular aims is to increase judicial diversity. Some interpret this focus on 
judicial diversity as meaning that those targeted—women, members of ethnic minori-
ties, and people with disabilities—will receive preferential treatment. Th is is not what 
the Commission wants or is allowed to do. What it is, quite properly, doing is encour-
aging all those qualifi ed to apply for judicial appointment to do so. Th us it runs road 
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shows and takes other steps to draw to the attention of members of the legal profession 
that the process of appointment has changed and is more open.

A number of important changes have also been made to the threshold qualifica-
tion for being able to apply for judicial appointment. The Tribunals, Courts and 
Enforcement Act 2007 provides that, rather than eligibility for office being based 
on possession of rights of audience for a specified period, those who wish to apply 
for judicial office have to show that they possessed a relevant legal qualification 
for the requisite period and that while holding that qualification they have been 
gaining legal experience. In respect of many of the offices, the number of years 
for which a person must have held such qualification before becoming eligible for 
judicial office is also reduced. There is evidence (from the Judicial Appointments 
Commission) that with greater f lexibility, a wider variety of candidates has started 
to emerge. Published figures relating to diversity in the judiciary indicate that 
there has been modest improvement in the gender balance of appointments in 
the lower tiers of the judiciary; but the numbers of women in the top judicial 
jobs remains very small (see below, Table 4.1). The numbers of ethnic minor-
ity origin remain extremely small. In February 2010 the Judicial Appointments 
Commission’s Advisory Panel on Diversity in the Judiciary published an impor-
tant report. Its vision was that by 2020 there should be a much more diverse judici-
ary at all levels which:

is as talented, respected, and independent as it was in 2010;• 
recognizes the concept of a judicial career;• 
seeks and fi nds talent in more unusual places;• 
gives opportunities to a wider range of individuals, and• 
is more fl exible in its working practices.• 

Table 4.1 Judicial appointment diversity statistics—as at 1 April 2011

Post Total Female No. Female %

Of ethnic 
minority 
Origin no.

Of ethnic 
minority 
Origin %

Justices of the Supreme Court 11 1 9.1 0 0.0

Heads of Division 5 0 0.0 0 0.0

Lord Justices of Appeal 37 4 10.8 0 0.0

High Court Judges 108 17 15.7 4 4.5

Circuit Judges 665 106 15.9 15 2.5

Recorders 1221 201 16.5 61 6.5

District Judges 444 113 25.5 21 5.1

Deputy District Judges 788 259 32.9 39 6.2

District Judges (MC) 137 38 27.7 4 3.9

Deputy District Judges (MC) 143 41 28.7 6 6.4

Source: Adapted from Judicial Diversity Statistics 2011
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To achieve these objectives, the panel made 53 recommendations for improving judi-
cial diversity. Among these was the proposal for a judicial diversity taskforce to over-
see progress. In May 2011 the taskforce reported that there had been some progress, 
but there was still more to be done. A core feature of the panel’s report was that there 
should be a shift  away from the idea of judicial appointment that focuses on the 
individual seeking appointment towards the idea of a judicial career which anyone 
engaged in the law might be encouraged to consider. Th is is a development that will 
be enhanced as the integration of courts and tribunals becomes more embedded; 
there will be a far wider range of opportunities to acquire judicial skills that can be 
transferred from one part of the justice system to another.

Th e most recent development is that the Ministry of Justice has recently issued a con-
sultation paper on proposals for changes to the way in which the Judicial Appointments 
Commission functions and the division of responsibilities as between the JAC, the 
Lord Chief Justice, and the Lord Chancellor. (See below, Box 4.1.) An important aim 
of any changes that emerge from this process is, according to the present government, 
that the moves towards improving judicial diversity should be enhanced. (Th e wider 
issue of how greater diversity in the legal profession generally can be encouraged is 
considered further in Chapter 9.)

Box 4.1 Reform in progress

Appointments and Diversity: ‘A Judiciary for the 21st Century’

This consultation deals with four main issues:

(1)  How to achieve the proper balance between executive, judicial, and independent 
responsibilities in the appointment of judges;

(2) How to improve clarity, transparency, and openness in the appointment process;
(3)  How to create a more diverse judiciary that is refl ective of society and appointed 

on merit; and
(4)  How to deliver speed and quality of service to applicants, the courts and tribunals 

and value for money to the taxpayer.

In relation to (1), the paper suggests that there should be some redrawing of the 
responsibilities of Lord Chancellor and Lord Chief Justice, with more decision-making 
power going to the latter.

In relation to (2), there are proposals for opening up more of the most senior judicial 
positions to open competition.

In relation to (4), detailed changes to the size of the Commission and its procedures 
are suggested.

As regards (3), the diversity issues, a number of quite radical changes are suggested. For 
example, while part-time working is possible for the lower judiciary, this is not currently 
an option for judges in the High Court and above; the paper asks whether this should 
change. Another question asks whether the JAC should be able to apply the Equality Act 
2010’s positive action provisions when two candidates are essentially indistinguishable.

The consultation ended in February 2012.
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The Law Commission

Th e Law Commission was established by Act of Parliament in 1965 to keep the law of 
England and Wales under review. (Th ere is a separate Law Commission for Scotland.) 
It is the most important standing body devoted to questions of law reform. Th ough 
independent in character, it falls within the overall responsibility of the MoJ. Th e 
Commission is chaired by a Court of Appeal judge, currently Lord Justice Munby. He 
is supported by four other commissioners, who in turn are assisted by teams of law-
yers, research assistants, and a small secretariat.

In carrying out its functions it does not attempt to review all the law all the time. 
Rather it determines, on a regular basis, programmes of work it intends to carry out. 
(At any one time, the Commission is engaged on between 20 and 30 projects, at dif-
ferent stages of development.) In addition, the Commission seeks to codify areas of 
law that have become extremely complex, and to repeal legislation that is no longer of 
practical use. (Since 1965, over 5,000 measures have been removed from the statute 
book as a result of this work.) Th e current 11th programme contains new projects on 
the law on contempt of court; electoral law; European contract law; misconduct in 
public offi  ce; and off ences against the person. It also contains work brought over from 
the preceding 10th programme.

It chooses its projects on the basis of: importance—how unsatisfactory is the cur-
rent state of the law; suitability—whether the topic is one of high political sensitiv-
ity (which might make it unsuitable); and resources—whether both the fi nancial and 
human resources are available to enable the job to be done. Selection of topics also 
results from an extensive programme of consultation and negotiation with govern-
ment departments.

Its work starts with analysis of the existing law, including, where relevant, consid-
eration of how other countries have dealt with the issue in question. It then draft s a 
preliminary consultation paper setting out a statement of the existing law, explaining 
why that area of law needs reform, and indicating its preliminary views on how the law 
might be reformed, on which it seeks comments from members of the public. Having 
analysed those comments, the Commission develops its ideas into recommendations 
for the reform of the law. It usually commissions the draft ing of a bill designed to 
capture the outcome of these policy formulations. One of the particular features of the 
Law Commission is that Parliamentary Counsel are seconded to it for the purpose of 
draft ing Commission bills.

However, the mere fact that this stage in the law-making process has been 
reached by no means guarantees that the bill so draft ed becomes law. It still has to 
go through the parliamentary process discussed in Chapter 3 above. And no further 
progress can be made if parliamentary time cannot be found. About two-thirds of 
the Commission’s proposals for reform have reached the statute book. (See below, 
Box 4.2.)
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Box 4.2 Reform in progress

Law Commission Act 2009 and Protocol

The Law Commission Act passed into law in November 2009. It is designed to ensure 
that government departments take notice of and act upon recommendations arising 
from the work of the Law Commission. The Act:

requires the Lord Chancellor to prepare an annual report, to be laid before Parliament, • 
on the implementation of Law Commission proposals;
requires the Lord Chancellor to set out plans for dealing with any Law Commission • 
proposals that have not been implemented and provide the reasoning behind deci-
sions not to implement proposals;
allows the Lord Chancellor and Law Commission to agree a protocol about the Law • 
Commission’s work, designed to provide a framework for the relationship between 
the UK government and the Law Commission. The Lord Chancellor has to lay the 
protocol before Parliament.

The protocol was agreed in March 2010. It is intended to increase the number of Law 
Commission proposals implemented by government and to reduce the time in taking 
reform forward.

Under the protocol, government departments will:

give an undertaking that there is serious intention to take forward law reform in any • 
relevant area of law including in the Commission’s programme of work;
keep the Commission up to date on other developments in policy that may impact • 
on its proposals;
provide an interim response as soon as possible or in any event within six months of • 
the Law Commission publishing its proposals and a full response as soon as possible 
or in any event within a year.

The Law Commission will:

consult departmental ministers about potential law reform projects in their areas;• 
support all its fi nal reports with an impact assessment;• 
take full account of the minister’s views in deciding whether and how to continue • 
with a project at agreed review points.

The fi rst report from the Lord Chancellor was published in January 2011. The 11th pro-
gramme was settled on the basis set out in the protocol.

Research

Unlike many other large-spending government departments, the former DCA did 
not invest heavily in empirical research. Specifi c policy-related research projects 
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were commissioned from time to time. But policy initiatives too oft en derived from 
anecdotal evidence, pressure from infl uential individual or groups of judges, power-
ful professional bodies such as the Law Society and the Bar Council, or the ideas or 
even prejudices of government ministers or Members of Parliament. For the last ten 
years, the DCA (now MoJ) has had its own research unit with control over a (mod-
est) budget dedicated to the development of specially commissioned policy-related 
research. Initially, all the research was carried out by academics or other research 
agencies on a research contract basis. Th e unit now supplements this eff ort with an 
in-house research team.

One of the consequences of the creation of the MoJ is that the very much larger 
research activity formerly within the Home Offi  ce has been brought into the new 
Ministry. Th is creates potential opportunities for researchers to be encouraged to 
see the links between criminal and civil justice issues that was previously harder to 
achieve.

Th e research work of the MoJ is further complemented by that of the Legal Services 
Research Centre, which works within the Legal Services Commission. It has done pio-
neering work on the need for legal and advice services, how people use those services, 
and the gaps in service provisions.

It must be right in principle to attempt to develop policy that is going to aff ect large 
numbers of people’s lives on the basis of hard information rather than soft  anecdote. 
Th ere are however signifi cant challenges to the undertaking of empirical research on 
law, not least the narrowness of vision of many lawyers and their inability to under-
stand the crucial links between the discipline of law and the disciplines of the social 
sciences. Meeting these challenges requires strong intellectual leadership from the 
academic community and from policy-makers within government.

The Home Offi ce

Th e Home Offi  ce is the other government department with a central role in shaping 
the institutional framework of the English legal system, particularly in relation to the 
development of the criminal justice system considered further below, in Chapter 5. 
Much of the drive for increased effi  ciency within the criminal justice system, leading 
to signifi cant changes to the ways in which criminal processes operate, has derived 
from Home Offi  ce initiatives.

One of the key features of policing in England and Wales is that there is no national 
police force, but rather 43 diff erent police forces operating throughout the country. 
Arguments in favour of the creation of a national police force are met by the counter-
argument that that would lead to too great a centralization of police power and a lack 
of local accountability. Th e Coalition government has decided to make police forces 
more accountable at local level. Part 1 of the Police Reform and Social Responsibility 
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Act 2011 abolishes police authorities (which are appointed bodies), replacing them 
with directly elected Police and Crime Commissioners. Th e fi rst elections will be held 
on 15 November 2012.

It is recognized, however, that issues such as serious organized crime and eco-
nomic fraud cannot be dealt with eff ectively by fragmented local forces. In relation 
to the former, the Serious Organised Crime and Police Act 2005 created the Serious 
Organised Crime Agency (SOCA), which brought together the National Criminal 
Intelligence Service, the National Crime Squad, that part of Her Majesty’s Revenue 
and Customs that dealt with drug traffi  cking, and part of the UK Immigration Service 
dealing with organized immigration crime. SOCA was however criticized for lack of 
eff ectiveness. Th e Coalition government is currently creating a new National Crime 
Agency, to include within it the work of the Child Exploitation and Online Protection 
Centre. Although most of its functions relating to the criminal justice system were 
transferred to the MoJ, the Home Offi  ce still takes the lead in relation to a number of 
issues that have an important impact on law making and the role of law in England 
and Wales. Th ese include: crime reduction; immigration and nationality; drugs pre-
vention; and race equality and diversity, including anti-discrimination legislation. 
Particularly controversial areas for which it is responsible include: dealing with inter-
nal terrorist threats—which includes the issue of the extent to which people should 
be able to be detained without charge while inquiries are made; handling claims of 
asylum-seekers; and anti-social behaviour.

Other government departments

One other department, closely associated with the development of the justice sys-
tem, is the Attorney-General’s Department. Th e Attorney-General (A-G) occupies an 
interesting though complex position in government. Partly, the A-G acts as a kind 
of in-house lawyer, giving independent advice to government; the A-G is also ulti-
mately responsible for the work of the Director of Public Prosecutions and the Crown 
Prosecution Service (see below, Chapter 5).

Th e impact of other government departments on the English legal system is less 
focused than the examples given above but is nonetheless considerable. For example, 
the Department for Education works closely with the MoJ on issues relating to fam-
ily justice (see below, Chapter 7) and also on dealing with young off enders (see below, 
Chapter 5).

Th e new Department for Business Innovation and Skills does much work on 
regulation. Much of this work involves detailed consideration of existing rules and 
regulations, how they might be simplifi ed, and how they can be made more eff ec-
tive without over-burdening industry and commerce. It also has responsibility for 
consumer protection. Both of these streams of work underpin issues relating to civil 
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and commercial justice (see below, Chapter 8). Th is department is also responsible for 
employment matters, including policy that may end up with people taking cases to 
employment tribunals (see below, Chapter 6). It is this department that also provides 
much of the funding for advice, especially through the Citizens’ Advice Bureaux (see 
below, Chapter 10).

Th e Department for Communities and Local Government has a wide range of 
policy under its control. Th ese include both planning and housing—both of which 
involve use of the administrative justice and civil justice systems (see below, Chapters 
6 and 8).

One of the great challenges for government as a whole is to ensure that, as far as 
possible, policy initiatives arising in one department refl ect and work with (rather 
than against) policies arising in other departments. While the principle of a joined-up 
approach to the delivery of policy is broadly accepted, it is far from easy to deliver this 
in practice.

Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to easily 
research topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Items discussed include: promotion of alternative dispute resolution and mediation; the inter-
nationalization of legal services in the United Kingdom; interactions between young people and 
the law; outline of the Legal Aid, Sentencing and Punishment of Off enders Bill 2011; courts on 
TV; the crisis in administrative justice. For empirical research on law, see also blog items for 
Chapter 1.

 

 

 

www.oxfordtextbooks.co.uk/orc/partington12_13/
www.oxfordtextbooks.co.uk/orc/partington12_13/
www.martinpartington.com
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5
The criminal justice system

Introduction

Criminal law is central to the relationship between law and society. It seeks to regulate 
behaviour; it provides sanctions against those who break those rules. It is intimately 
linked with key social policy objectives, such as the maintenance of law and order and 
preservation of the peace, security of the individual, and the protection of property. 
It is also linked to other objectives, especially the protection of human rights and 
individual freedoms. Indeed, one of the great challenges law makers face when think-
ing about the development of rules of criminal law and criminal procedure is how to 
achieve a proper balance between the provisions of the criminal law and the preserva-
tion of liberty and the freedom of the individual. Th ese issues are currently seen in 
sharp focus in discussions about how we should respond to threats of terrorist activ-
ity. Furthermore, the boundaries of the criminal law change over time. Th ey are not 
always set by the outcome of purely rational debate and argument; they also refl ect the 
preferences and prejudices of politicians. Th e criminal justice system is that branch of 
the English legal system in which the criminal law is administered.

Any idea that the criminal justice system can be understood simply by looking at 
the work of the criminal courts can be quickly disabused by considering the wide 
range of agencies involved. Th ey include:

the police service;• 
the Crown Prosecution Service;• 
the Serious Fraud Offi  ce;• 
the Serious Organised Crime Agency;• 
other investigating/prosecuting authorities;• 
magistrates’ courts;• 
the Crown Court;• 
the appeal courts;• 
the Criminal Cases Review Commission;• 
the prison service;• 
the national probation service for England and Wales;• 
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the Criminal Defence Service;• 
the Criminal Injuries Compensation Scheme for victims; and• 
other victim and witness care services.• 

Further institutional changes will be made in the coming months. One result of the 
Coalition government’s review of public bodies is the decision to replace the Serious 
Organised Crime Agency with a new National Crime Agency, which would include 
the Child Exploitation and Online Protection Centre. It will start operation in April 
2013. Other proposed changes are noted in context below.

Altogether, the criminal justice system aff ects large numbers of people.1 It is a huge 
employer. It consumes a great deal of public money: currently over £19 billion a year. 
Huge sums are spent on policing. Th e prison service, the probation service, and crimi-
nal legal aid also consume large amounts. Th ese sums are not trivial; indeed the United 
Kingdom spends more on these issues than most other comparable countries.

Th e Coalition government’s commitment is to reduce public expenditure. Cost 
reduction is central to the development of criminal justice policy. Th is does not nec-
essarily mean that the work of the criminal justice system will be undermined; there 
may well be ways in which, by doing things diff erently, expenditure can be saved while 
effi  ciency is improved. What is important is that any changes made do not compromise 
the core values of the criminal justice system, in particular the need for procedures to 
be fair and for the liberty of the individual to be protected. At the same time the public 
must be protected from those who would otherwise be a threat to safety and security. 
Th e effi  ciency of the criminal justice system—to ensure that its social objectives are 
met, while at the same time reducing expenditure levels—is, as in other areas of social 
policy, a constant challenge for government. One controversial issue is the extent to 
which services currently provided by government agencies might be contracted out to 
private or voluntary sector suppliers. (Th is already happens with the private provision 
of some prison services.)

Th e criminal justice system has been the subject of much political controversy, many 
offi  cial inquiries, and considerable change. Nearly every year there is new legislation 
on some aspect of the criminal justice system. To give just a few examples: a Royal 
Commission on Criminal Procedure reported in 1981; a further Royal Commission 
on Criminal Justice reported in 1993; and a review of the criminal courts was pub-
lished in 2001. In the same year, there was also a major review of sentencing policy.

Th e Coalition government has conducted a further review of sentencing. It has intro-
duced major changes to the organization and accountability of the police, with the 
creation of locally elected Police and Crime Commissioners, as well as signifi cant cut-
backs in the bureaucratic burden imposed on the police. (Her Majesty’s Inspectorate 

1 A longitudinal study carried out by the Home Offi  ce showed that 34 per cent of all males born in this 
country in 1953 had, by 1993, received at least one conviction for a criminal off ence of a more serious nature; 
the fi gure for females was eight per cent. Reported in Taylor, R., Forty Years of Crime and Criminal Justice 
Statistics, 1958–1997 (London, Home Offi  ce, Research and Development Section, 1999).
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of Constabulary estimates that, at present, only around ten per cent of police are avail-
able at any one time for the delivery of frontline services to the public.)

Some argue that the system is loaded in favour of those accused of criminal activ-
ity and against those who are the victims of crime or, more generally, ‘the interests of 
society at large’. Th is leads to calls for a rebalancing of the system in favour of victims 
and witnesses. Others strongly disagree, pointing to the serious miscarriages of justice 
that have occurred over the years and the need to protect individuals from wrongful 
involvement in the criminal justice system. In the pages that follow, each part of the 
criminal justice system is considered. First, though, we consider the social theories 
that underpin the system.

Theories of criminal justice

Just as the social functions of the criminal law are quite diverse, so too are the dif-
ferent social theories or models that underpin the criminal justice system.2 From the 
criminological literature, a number of ‘models’ of the criminal justice system may be 
identifi ed. Th ese include:

 (1) the due process model, in which the primary social goal is said to be ‘justice’, and 
the emphasis is on fairness, and the rules needed to protect the accused against 
error and the exercise of arbitrary power;

 (2) the crime control model, in which the primary social goal is punishment, where 
the focus is on ensuring that the police are able to obtain convictions in the 
courts;

 (3) a medical model, in which the emphasis is on the rehabilitation of the off ender, 
giving decision takers discretion to achieve this;

 (4) the restorative justice model, in which the emphasis is on getting the off ender 
to recognize his or her responsibility in committing the off ence and to make 
amends to the victim;

 (5) the bureaucratic model, in which the emphasis is on the management of crime 
and the criminal, and the effi  cient processing of off enders through the system;

 (6) a status passage model, in which the emphasis is on the denunciation and deg-
radation of the off ender, involving a shaming of the off ender, refl ecting society’s 
views of the off ender; and

 (7) a power model, in which the emphasis is on the maintenance of a particular 
social/class order, which reinforces the values of certain classes over others.

2 Th e following is derived from the excellent book by King, M., Th e Framework of Criminal Justice 
(London, Croom Helm, 1981).
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None of these models off ers a uniquely correct interpretation of the criminal justice 
system. Th e explanatory power of each model varies, depending on the person looking 
at the system. Th e defence lawyer or the defendant will take a diff erent view from the 
policeman or the prosecutor, the victim, or the Home Secretary. Th inking about these 
models, however, both highlights the tensions that—perhaps inevitably—exist in this 
complex sector of the justice system. It also helps to identify assumptions that are all 
too oft en left  unstated in considering developments in the criminal justice system. 
Th e reader should refl ect on how recent developments in criminal justice fi t into the 
models thus identifi ed.

Understanding the criminal justice system

To gain any understanding of the criminal justice system, it is necessary to break the 
overall structure into more manageable parts. Th e approach here is to look at the sys-
tem in three segments:

pre-trial stages;• 
trial stage; and• 
post-trial stages.• 

Each of these is further subdivided.

Pre-trial stages

Before any alleged criminal gets anywhere near a courtroom, a number of crucial pre-
liminary steps are taken, each of which may aff ect the outcome of the case, and indeed 
whether a case ever reaches court at all. Th e following analysis of the stages that an 
allegation of criminal activity may go through before trial provides a structure that 
obviously does not occur as neatly as this in practice; but it should help the reader see 
the overall shape of the criminal justice system more clearly.

The committing, reporting, and recording of crime

It may be obvious that the fi rst step in any criminal process is that some criminal act 
should have been committed. By itself, that is not (save in the most exceptional cir-
cumstances) suffi  cient to launch any kind of criminal process. Unless the off ence is 
reported to the authorities, either by the victim or by some other person who has seen 
the incident or has come to realize that some criminal activity has taken place, no 
further action will follow. (On criminal statistics, see below, Box 5.1.)
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Th e agency to which most crime is reported is the police. But many other agencies 
also have criminal law enforcement responsibilities. For example:

local authorities have responsibilities for areas like environmental pollution and • 
public health;
central government departments have responsibilities for investigating a wide • 
variety of potential criminal activity—for example social security benefi t fraud, 
tax evasion, and other types of fraudulent commercial activity;
health and safety agencies have duties to prosecute breaches of health and safety • 
legislation (e.g. unlawful emissions of radioactive material); and
in very rare circumstances, an individual him- or herself may commence a crimi-• 
nal prosecution.

Although the police are the largest single agency to which crimes are reported, the 
total number of criminal off ences committed each year that are dealt with by bodies 
other than the police exceeds the total off ences reported to the police. Nonetheless, for 
present purposes we concentrate on the role of the police.

Research shows clearly that, if a victim of crime is unwilling to report a crime and 
get the police to investigate it, then in all save the gravest situations no eff ective further 
action will be taken in relation to that alleged off ence.3 Th e initial act of reporting is 
crucial.

Furthermore, if the police are perceived as being unsympathetic in any particu-
lar context, then this reduces the likelihood of alleged off ences being reported. For 
example, some years ago the police were perceived as being unsympathetic to female 
victims of alleged rape. Th e police took this criticism seriously, improved training and 
made other eff orts to demonstrate that this was not the case. Th e police were deter-
mined to change their practices. At the time it could be predicted that the number of 
reported rape cases would increase. Th is indeed happened. It may be that the increase 
in numbers of reported rapes is the result of more rapes occurring. But at least some of 
the increase is attributable to more reliable patterns of reporting and recording. (Th ere 
is still evidence that the number of rapes is under-reported, but this may be more due 
to fears victims may have about how they are going to be dealt with by the courts than 
reluctance to go to the police.)

Another example is domestic violence. There is a widespread assumption that 
the police are reluctant to get involved in domestic disputes. Whether or not 
this perception is correct does not much matter. The number of cases of domes-
tic violence reported to the police is considerably lower than the total number of 
incidents that actually take place. The Home Office estimates that, on average, a 
victim experiences 35 incidents of domestic violence before going to the police. 
(See below, Box 5.2.)

3 Cretney, A., and Davis, G., Punishing Violence (London, Routledge, 1995).
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Box 5.1 Legal system explained

Criminal statistics

These are prepared quarterly by the Ministry of Justice: see <www.justice.gov.uk/
publications/statistics-and-data/criminal-justice/criminal-justice-statistics.htm>. One 
technical point needs to be made in this context. Most press reports about levels of 
crime are based on offi cial criminal statistics. These are data brought together from 
fi gures prepared by each police force of incidents of crime reported to and recorded 
by them. There are at least two problems with these data as a measure of levels of 
criminality in the community.

First, as is the case with all data, their value is dependent on the quality of the input. 
There is always the possibility of error in data collection and entry. Some reporting 
practices may distort patterns of criminality. The thief who steals a crate of milk bottles 
from outside a front door may be recorded as having stolen one item (the crate); or 12 
items (each individual bottle). In statistical terms this is a very considerable difference.

Secondly, the fi gures relate to reported and recorded crime. Many factors infl uence 
reporting and recording. For example, if insurance companies insist on theft from cars 
or property being reported this may lead to an increase in the rate of recorded crime; 
conversely a relaxation in their practices may lead to a reduction in recorded crime.

It is not argued here that the fi gures for recorded crime do not refl ect trends in 
criminality in the community. But one should be cautious about drawing the simple 
conclusion, as is usually done in the media, that published statistics of recorded crime 
represents ‘the crime fi gures’. It is more complex than that.

Corroboration of these points is found in the British Crime Survey. This is a survey 
undertaken annually by the Home Offi ce, in which a sample of the population is inter-
viewed about its experience of crime as well as the criminal justice system. Although 
this survey by no means covers the totality of the population, the sample of over 
40,000 people is drawn on the basis of accepted practices for creating social survey 
databases. The conclusion to be drawn from the British Crime Survey is that a somewhat 
different picture of criminality and the individual experience of crime is presented 
there, compared with the picture presented by the Criminal Statistics. This is illustrated 
clearly below in Diagram 5.1, which shows that there is a signifi cant gap in the amount 
of crime estimated by the British Crime Survey, and the numbers of crimes recorded by 
the police.

Even if an alleged off ence is reported, the police may not think that there is suffi  -
cient information to justify the recording of the alleged incident. If the matter is not 
recorded, no further action will be taken.

Finally, even if a crime is both reported and recorded, no eff ective further 
action necessarily results. Many reports of petty theft , for example, are not taken 
further by the police—they do not have the resources to carry out the required 
investigations.
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www.justice.gov.uk/publications/statistics-and-data/criminal-justice/criminal-justice-statistics.htm
www.justice.gov.uk/publications/statistics-and-data/criminal-justice/criminal-justice-statistics.htm
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Box 5.2 System in action

Domestic Violence, Crimes and Victims Act 2004

In response to the criticism that domestic violence is not taken seriously enough, this 
Act:

created signifi cant new police powers to deal with domestic violence including mak-• 
ing it an arrestable, criminal offence to breach a non-molestation order, with a pen-
alty of up to fi ve years in prison;
gave stronger legal protection for victims by extending the use of restraining • 
orders—giving courts the power to impose a restraining order where the defendant 
has been acquitted but the court believes an order is necessary to protect the victim 
from harassment;
provided for a code of practice, binding on all criminal justice agencies, so that all • 
victims receive the support, protection, information, and advice they need;
allowed victims to take their case to the Parliamentary Ombudsman if they feel the • 
code had not been adhered to by the criminal justice agencies;
set up an independent commissioner for victims to give victims a voice at the heart • 
of government and to safeguard and promote the interests of victims and witnesses, 
encouraging the spread of good practice and reviewing the statutory code;
amended the Protection from Harassment Act 1997 to ensure that victims have their • 
say if an application is made to vary or terminate a restraining order that is protect-
ing them from abuse or harassment;
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strengthened th• e civil law on domestic violence so that cohabiting same-sex couples 
have the same protection as heterosexual couples, and extending the availability 
of non-molestation orders to couples who have never lived together or have never 
been married; and
created a new offence of familial homicide for causing or allowing the death of a • 
child or vulnerable adult.

Research published in 2008 suggested both that the number of domestic violence 
cases being reported had increased as had the number of cases going through the 
courts. The government has established a number of specialist domestic violence 
courts. Key features of the courts include:

trained and dedicated criminal justice staff with enhanced expertise in dealing with • 
domestic violence, including magistrates specially trained in dealing with domestic 
violence cases;
tailored support and advice from independent domestic violence advisers;• 
multi-agency risk assessment conferences (MARAC) to provide protection for those • 
most at risk of harm.

New provisions designed to protect the victims of domestic violence are included in 
the Crime and Security Act 2010. Instead of having to go to court seeking an injunc-
tion, the Act gives the police power to issue a domestic violence protection notice to a 
person who has been violent or has threatened violence, breach of which is a criminal 
offence.
Source: <http://webarchive.nationalarchives.gov.uk/+/http://www.justice.gov.uk/
about/domesticviolence.htm>.

The investigation stage—police powers

Once a crime has been reported to the relevant agency (still using the police as the 
main example) the next stage is the investigation. In the case of major incidents this 
involves the consumption of considerable resources with large numbers of police 
spending a lot of time on an investigation. In less important cases, the investigation 
stage may be extremely cursory. (Th ere are cases where the conceptually distinct pro-
cesses of reporting and investigating are in practice blurred. Th e police may gain intel-
ligence that a criminal act is being planned. Th is leads to investigation in advance of 
the commission of the off ence. If the off ence is actually committed, the preliminary 
intelligence-gathering may also result in the gathering of suffi  cient evidence to justify 
the arrest of the person or persons concerned and their being charged with the com-
mission of an off ence.)

For the criminal investigation bodies to be able to do their work, they need spe-
cial powers. In the case of the police, their powers were subject to major reform in 
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Box 5.2 Continued

http://webarchive.nationalarchives.gov.uk/+/
http://www.justice.gov.uk/about/domesticviolence.htm
http://www.justice.gov.uk/about/domesticviolence.htm
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1984, with the enactment of the Police and Criminal Evidence Act 1984 (PACE). Th e 
statutory powers of the police are supplemented by important codes of practice, which 
should also be observed by the police (see below, Box 5.3).

Box 5.3 Legal system explained

PACE codes of practice

There are eight codes of practice:

Code A on Powers of Stop and Search;• 
Code B on Search and Seizure;• 
Code C on Detention, Treatment, and Questioning of Persons;• 
Code D on the Identifi cation of Persons;• 
Code E on Tape Recording;• 
Code F on Visual Recording of Interviews;• 
Code G on the Statutory Power of Arrest by Police Offi cers; and• 
Code H on the Detention and Questioning of those Suspected of Terrorism.• 

The codes have also been adapted to apply to immigration offi cers in their work for 
the UK Border Agency

Originally there were just fi ve codes, but they have been revised and added to over 
the years. The most recent versions came into effect at different dates between 2005 
and 2010. Full details of the current codes including recent amendments are available 
at <www.homeoffi ce.gov.uk/police/powers/pace-codes/>.

Th e principal powers enabling the police to carry out their functions are:

the power to stop and search;• 
the power to arrest and detain;• 
the power to question; and• 
the power to enter and search premises.• 

Th e precise order in which these powers are used in any particular case naturally 
depends on the circumstances. Th e extent of police powers, how they are interpreted 
and applied by the police, and the balance between those powers and the liberty of the 
individual are constant sources of controversy.

Stop and search

Th e powers of the police to stop and search people or vehicles are contained in section 
1 of the PACE. Th e law provides that a constable must have reasonable grounds for 
believing that, by exercising his/her powers, stolen goods, or an off ensive weapon, or a 
knife or other bladed or sharply pointed article, or articles adapted for use in burglary, 
theft  or obtaining by deception, or a vehicle that has been taken without authority will 
be found.

Box 5.3 Legal system explained
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Code A on Powers of Stop and Search;•
Code B on Search and Seizure;• 
Code C on Detention, Treatment, and Questioning of Persons;• 
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Code G on the Statutory Power of Arrest by Police Offi cers; and•
Code H on the Detention and Questioning of those Suspected of Terrorism.•

The codes have also been adapted to apply to immigration offi cers in their work for 
the UK Border Agency

Originally there were just fi ve codes, but they have been revised and added to over 
the years. The most recent versions came into effect at different dates between 2005 
and 2010. Full details of the current codes including recent amendments are available 
at <www.homeoffi ce.gov.uk/police/powers/pace-codes/>.

www.homeoffice.gov.uk/police/powers/pace-codes/
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Th ese general powers are supplemented by other powers to stop and search to 
be found in other specifi c Acts of Parliament—for example relating to terrorism, 
drugs, fi rearms, or alcohol at sporting events. For example, under section 43(1) of 
the Terrorism Act 2000 a constable may stop and search a person whom the offi  cer 
reasonably suspects to be a terrorist to discover whether the person is in possession 
of anything that may constitute evidence that the person is a terrorist. Th ese searches 
may only be carried out by an offi  cer of the same sex as the person searched. Section 60 
of the Criminal Justice and Public Order Act 1994 also created an extensive power to 
stop and search ‘in anticipation of violence’. However, this power may not be exercised 
unless a police superintendent has authorized its use in a particular locality.

In exercising these powers, the police are required to follow procedures set down 
in section 2 of the PACE, which, among other things, requires the offi  cer to give his/
her name, state why the search is taking place, and record that the stop and search has 
occurred (unless this is not practicable). (Th e details of what has to be recorded were 
reduced following enactment of the Crime and Security Act 2010.) In 2009, there were 
around 1.3 million stops with search, with another 2.2 million stops without search, 
also known as stop and account.

Th e original procedures were criticized as being over bureaucratic and dispropor-
tionate, wasting considerable police time. Changes to the code of practice have replaced 
the original requirement for a written record to be provided for stop and searches at 
the point of contact, with a receipt so long as the person exercising the power is using 
mobile technology with direct input into a force computer system.

Th e language of the legislation gives considerable room to the individual police 
offi  cer to decide whether or not the conditions for carrying out a stop and search 
are met. Th e exercise of the power has been controversial, in particular because of 
evidence that people from the ethnic minorities are signifi cantly more likely to be 
stopped and searched than those from the majority white communities. (See further 
below, Box 5.4.)

Box 5.4 System in action

Impact of stops and searches on crime and the community

Impact on crime

Detection• —Evidence suggests that searches probably detect offenders for only a 
small proportion of all the crimes they address. However, they can make a more 
notable contribution to arrests.
Disruption• —Searches can directly disrupt criminal activities, although evidence sug-
gests this effect is likely to be small in relation to overall crime. Search arrests can also 
disrupt crime through the incapacitation or desistance of offenders. However, it is 
diffi cult to assess the extent to which this occurs on existing evidence.
Deterrence• —There is little solid evidence that this occurs. However, police stops, 
more generally, may have a role in preventing crime.
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Order maintenance• —It is possible that a focus on low-level crime problems helps 
prevent the development of more serious crime problems. However, the role or 
effectiveness of searches in this regard is unknown.
Intelligence• —Information gained from a search encounter can be fed back into police 
work. This is potentially true of stops in general, as well as just searches. The research 
suggests that the effectiveness of searches is greatest when they are based on strong 
grounds for suspicion and make the best use of intelligence.

Impact on the community

The research shows that the experience of being searched is associated with reduced 
confi dence in the police. It is likely, therefore, that this will contribute directly to lower 
levels of confi dence in the police among those from minority ethnic groups. It also 
notes that people were less satisfi ed with stop or search encounters when they were 
searched, not given convincing explanations, or not treated politely or fairly.

Lower levels of satisfaction with encounters among ethnic minority people appears 
to occur because they disproportionately experience these problems. Problems with 
community relations could be reduced by making effi cient use of searches, responding 
constructively to disproportionality, and improving the management of encounters.

Conclusions

Were it not for the controversy surrounding searches, no doubt they would be seen 
as one useful ‘tool in the toolbox’ for the police. By using stops and searches in an 
appropriate way, it is likely that effectiveness can be maximized and community costs 
can be reduced.
Source: Police Stops and Searches: Lessons from a programme of research (London, Home 
Offi ce, 2000).

Th e Ministry of Justice publishes annual statistics on race and the criminal justice 
system, which includes an analysis of information about the use of stop and search 
powers. Th ese show that members of ethnic minorities are stopped and searched far 
more than those from the white majority. However, and although somewhat inconclu-
sive, there is some evidence that if the police take a ‘soft ly, soft ly’ approach to stop and 
search, levels of crime rise. What is clear is that, while the power is an important one, 
it is one that must be used sensibly and with care if it is not to exacerbate local commu-
nity feelings and make the task of policing harder. It is an issue that the government 
has to keep under regular review, especially because of the tensions that arise with use 
of stop and search powers.

Arrest

Broadly there are two types of arrest—with warrant, and without warrant:

An arrest • with warrant takes place under the authority of a warrant issued by 
a magistrate. A warrant may be issued aft er information has been given to the 
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Box 5.4 Continued
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magistrate, on oath, that the person named has or is suspected of having com-
mitted an off ence.
Th ere are a number of powers to arrest • without a warrant. Section 24 of the PACE 
has been amended by the Serious Organised Crime and Police Act 2005 to pro-
vide that the police have a general power to arrest without warrant persons who 
have committed or are suspected of committing an off ence and that it is neces-
sary that the person should be arrested without a warrant. To show that an arrest 
without warrant is necessary, one of the following reasons must be present: (1) to 
enable the name of the person in question to be ascertained (in the case where the 
constable does not know, and cannot readily ascertain, the person’s name, or has 
reasonable grounds for doubting whether a name given by the person as his name 
is his real name); (2) correspondingly as regards the person’s address; (3) to pre-
vent the person in question—(a) causing physical injury to himself or any other 
person; (b) suff ering physical injury; (c) causing loss of or damage to property; 
(d) committing an off ence against public decency;4 or (e) causing an unlawful 
obstruction of the highway; (4) to protect a child or other vulnerable person from 
the person in question; (5) to allow the prompt and eff ective investigation of the 
off ence or of the conduct of the person in question; (6) or to prevent any prosecu-
tion for the off ence from being hindered by the disappearance of the person in 
question.
Th e amended law also clarifi es the circumstances in which a citizen may make • 
an arrest. Th e exercise of the citizen’s power of arrest is limited to arresting those 
committing or suspected of committing an indictable off ence.

In addition, there are a number of specifi c powers to arrest without warrant under 
particular Acts of Parliament, for example the Mental Health Act 1983. Finally there 
is a common law power to arrest where a breach of the peace is taking place or is rea-
sonably anticipated.

For an arrest to take place without a warrant, the person making the arrest must 
make it clear, by words or action, that the person arrested is under compulsion. Th e 
person arrested must be informed of the ground for the arrest, either at the time of 
arrest or as soon as possible thereaft er, for example where it is not practicable to pro-
vide the information before the person to be arrested tries to run away. Th ere is no legal 
power simply to detain persons for questioning without fi rst making an arrest. (When 
one hears that a person is ‘helping the police with their inquiries’, this is an indication 
that he has not been arrested, but is attending the police station ‘voluntarily’.)

An arrest is the fi rst stage in a process that may eventually lead to a criminal trial. 
Research suggests that, despite the legal framework created by the PACE, a very large 
number of arrests lead to no further action being taken. Th is raises the question of the 
extent to which police practice on arrest conforms to the legal rules relating to arrest.

4 Reason (3)(d) applies only where members of the public going about their normal business cannot rea-
sonably be expected to avoid the person in question.
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Detention

Once a person has been arrested, that person may be detained in a police station to 
enable further investigation (including questioning of the person) to be carried out. 
One of the principal changes brought about by the PACE was that a detailed set of 
statutory provisions was put in place to regulate the time a person could be detained 
in custody. Under Part IV of the Act (as amended), arrangements must be made for a 
staff  custody offi  cer, usually but not necessarily a police offi  cer, to keep the detention 
under review. Th e police have, in general, 24 hours in which they must either charge 
the arrested person with an off ence, or release the person, either with or without bail. 
Exceptionally, authorization for detention without charge for up to 36 hours may be 
given.

In the context of responses to terrorist events, there are now special but signifi cant 
powers to detain those suspected of these classes of off ence for longer periods. Th ese 
are said by the police and other investigating agencies to be needed in order that they 
can complete essential inquiries. Opponents of these measures argue that they are 
unnecessarily draconian, and likely to create more problems than they resolve. Th ese 
arguments were exposed in the sharp diff erences of view in Parliament during debate 
on the Terrorism Bill, which became the Terrorism Act 2006. Th ere a government 
attempt to extend the period of detention without charge to 90 days was defeated, and 
replaced by 28 days. Th e present Coalition government is in the process of reducing 
the period to 14 days, though with the possibility of extending the time to 28 days in 
an emergency: Protection of Freedoms Bill 2011. Because powers to detain without 
either charge or trial are so exceptional, PACE Code H was introduced in July 2006 to 
regulate police practice in this area.

Once charged the person may be further detained but must be brought before a 
magistrates’ court as soon as practicable. Th e magistrates decide whether the person 
can then be released on bail or remanded in custody.

Part V of the PACE, supplemented by Code C, sets out detailed provisions for the 
treatment of those who have been detained. Usually, a person detained is entitled to 
have someone informed of that fact, and to have access to legal advice, which gives the 
right to consult privately a solicitor at any time. Th ere are powers to delay these rights 
where this is thought necessary, for example to prevent evidence being destroyed. 
Th e statutory rules and code also set out in detail the physical conditions in which 
people should be detained; these include details about the provision of drinks and 
refreshment.

Th e Criminal Justice Act 2003 extended the powers of the police to enable them 
to take fi ngerprints and a DNA sample from a person whilst in police detention fol-
lowing arrest. Fingerprints can now be taken electronically. Th us the police can con-
fi rm in a few minutes the identity of a suspect where that person’s fi ngerprints are 
already held on the national fi ngerprint database. Th is prevents persons who may be 
wanted for other matters avoiding detection by giving the police a false name and 
address. Fingerprints taken under this provision can also be subject to a speculative 
search across the crime scene database to see if they are linked to any unsolved crime. 
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Th e DNA profi le of an arrested person is loaded onto the national DNA database. It 
can also be subject to a speculative search to see whether it matches a crime scene 
stain already held on the database. Both these new powers can assist the police in the 
detection and prevention of crime. Currently the database holds information on just 
over fi ve per cent of the population. A senior judge recently suggested that all citizens 
should be required to provide a DNA sample for the national database, arguing that 
this would help the innocent as much as the wrongdoer; this was fi ercely criticized by 
civil liberty groups. Th e Coalition government is introducing new rules relating to the 
destruction of DNA data, to reduce the amount of information retained: Protection of 
Freedoms Bill 2011.

Questioning

Th e power to question suspects detained by the police is the subject of detailed guid-
ance in Code C. Th e police regard the power to question as crucial. Questioning oft en 
leads to the suspect providing a confession. Th is leads to considerable savings later in 
the criminal process, as most of those confessing plead guilty.

Confessions raise two particular problems: ‘induced’ confessions; and false 
confessions.

Induced confessions are, as the name implies, confessions that have arisen from 
the police off ering inducements to the suspect to confess—for example, early release 
on bail, the suggestion that a confession may lead to less serious charges being made 
against the alleged criminal, or that in some other way the outcome will be less seri-
ous than it would otherwise be. Such inducements can colour the reliability of the 
confession.

Rules of evidence that apply in court are designed to ensure that induced confessions 
are not made, by preventing the evidence obtained from them from being presented 
in court. Many police practices, for example the tape recording of interviews or the 
requirement to issue a formal caution to those who may be charged with an off ence, 
are designed to eliminate improper police behaviour. However, it seems unlikely that 
the police will never seek to induce a confession, for example in a location where there 
are no tape recorders. Furthermore the present form of the ‘caution’5 provides some 
incentive to people to make statements at an early stage.

False confessions are more problematic. Contrary to common sense and expectation 
there have been cases where a person being questioned by the police has confessed to a 
crime that he has not in fact committed. Th is can arise from the very considerable psy-
chological pressure that people are under when detained in a police station. Th is was 

5  ‘You do not have to say anything. But it may harm your defence if you do not mention when questioned 
something which you later rely on in court. Anything you do say may be given in evidence’. Th is form of 
words provoked much criticism when introduced, as it was argued that it undermined the right of silence, 
one of the principal sources of protection for the accused.



104  introduction to the english legal system

one of the issues that led to the establishment of the Royal Commission on Criminal 
Evidence and Procedure in 1979.6

Entering and searching premises

Th e last general power available to the police (and other crime investigation agencies) 
is the power to enter and search premises for evidence, and where relevant to seize that 
evidence. Many specifi c Acts of Parliament give power to grant warrants to the police 
for particular purposes, for example investigating drugs off ences or theft . Section 8 
of the PACE (as amended by the Serious Organised Crime and Police Act 2005) cre-
ates a general power enabling magistrates to grant warrants to search for evidence 
relating to a serious arrestable off ence. A warrant may relate to specifi c premises, or 
more generally to all premises controlled by an individual. As with other police pow-
ers, these statutory provisions are supplemented by statutory safeguards and Code B. 
Certain types of material are excluded from this provision, for example items subject 
to legal privilege (principally communications containing legal advice from a profes-
sional legal adviser to his/her client); and certain other categories of excluded material, 
for example personal records and journalistic records. (Th ere is a procedure whereby 
a circuit judge may be asked to make an order granting access to such material or, in 
an extreme case, to grant a warrant to search for this sort of material: see section 9 of 
and Schedule 1 to the PACE.)

Th ere are also circumstances where the police are empowered to enter and search 
premises without a warrant: for example to arrest someone suspected of committing 
an arrestable off ence or to save life and limb or prevent serious damage to property. 
(See section 17 of the PACE.)

Comment

Th ere can be no doubting the powers that the police have over the ordinary citizen. 
Th e range of powers, considered in outline above, may be seen as a sensible code, ena-
bling the police to go about their business of investigating crime and catching sus-
pects. Nevertheless, there are always concerns, backed by specifi c examples of police 
malpractice, which reveal that some police act beyond the powers given to them. Th is 
in turn means that further controls on police behaviour to prevent the exercise of pow-
ers beyond the legally prescribed limits are essential.

Where examples of the planting of evidence or the use of oppressive questioning 
techniques are demonstrated, some critics argue that use of illegally obtained evi-
dence is endemic to police practice. Others, including the police themselves, argue 
that such abuses are simply the result of individual ‘rotten apples’, and that, so long as 
steps are taken to remove them, the basic activities of the police are undertaken within 
both the letter and the spirit of the law.

6 See Irving, B., Police Interrogation: A Study of Current Practice (Research Study No. 2 for the Royal 
Commission on Criminal Procedure) (London, Her Majesty’s Stationery Offi  ce, 1980).
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Th e police who fail to act within the scope of their legal powers may be the sub-
ject of internal disciplinary proceedings, or worse. Potentially the most eff ective 
deterrent against breaking the rules arises from the fact that any evidence obtained 
improperly may not be able to be given in court. As the police know that during 
the investigative/information-gathering stage these rules of evidence will be applied 
should a case reach court and be contested, the rules should shape the ways in which 
evidence is obtained by the police. However, as is noted later, the law of evidence 
gives judges considerable discretion whether or not evidence should be excluded. Th e 
practical consequences of bending or ignoring the questioning rules are not always 
predictable.

As in other aspects of professional and public life, there is now much more formal 
accountability than was the case some years ago. Th e overall effi  ciency of police forces 
is the responsibility of Her Majesty’s Inspectorate of Constabulary. Th e creation of 
the Independent Police Complaints Commission (which in 2002 replaced the Police 
Complaints Authority) has resulted in new mechanisms for individuals to pursue 
grievances against the police. In addition, each year a number of cases against the 
police are brought before the courts by individuals, for example seeking damages for 
false imprisonment or compensation for damage to property.

Suggestions, made by some, that police activity is characterized by wholesale mal-
practice and corruption are not justifi ed. Many who have incidental brushes with the 
police fi nd they operate strictly according to the book and in a perfectly proper fash-
ion. However, it is also true that there are more circumstances than those that hit the 
headlines in which the police do not behave strictly according to the rule book.

Next steps

On completing the fi rst two stages, the police have a number of choices. Th ey may:

take no further action, for example where insuffi  cient evidence has been • 
obtained;
give an informal warning;• 
issue a formal caution (for adults) or reprimand or warning (for youths) from a • 
senior police offi  cer—this should only follow an admission of guilt and informed 
consent by the off ender (or his/her parents or guardian in the case of a juvenile);
exercising powers under the Criminal Justice Act 2003, issue a conditional cau-• 
tion. (On conditional cautions, see further below, Box 5.5.)
refer the papers to the prosecuting authorities for a decision on whether to charge • 
the person with having committed a particular off ence. (For all but minor and 
routine cases, the decision to charge is no longer made by the police, but by the 
prosecuting authorities. Th is change, made by the Criminal Justice Act 2003, 
resulted from pilot projects that showed that involving the prosecutor at an ear-
lier stage led to more accurate charges and earlier guilty pleas.)
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Box 5.5 System in action

Conditional cautions

Conditional cautions may be given where there is suffi cient evidence to charge a sus-
pect with an offence which he or she admits, and the suspect agrees to the caution. 
In such cases, the Crown Prosecution Service decides whether a conditional caution 
is appropriate; the police administer it. If the suspect fails to comply with the condi-
tions, he or she is liable to be prosecuted for the offence. A code of practice relating to 
conditional cautions was published in October 2004. The conditions that may be used 
in this context may be:

reparative (such as writing a letter of apology; repairing damage; paying compensa-• 
tion or undertaking unpaid work in the community, if the public or the wider com-
munity are the victim; mediation between the offender and the victim);
rehabilitative (attendance at drug or alcohol awareness sessions in an effort to halt • 
the causes of the offending behaviour); or
restrictive (not to approach a particular area or person) if the restriction supports • 
reparation or rehabilitation.

Use of cautions is, therefore, extensively used to divert potential cases from the courts. 
In the Legal Aid, Sentencing and Punishment of Offenders Bill 2011 there are propos-
als to allow conditional cautions to be issued without reference to a prosecutor. It also 
proposes a new youth conditional caution to make its use more fl exible.
Source: Crown Prosecution Service, Introduction to Conditional Cautioning Quarterly 
data, at <www.cps.gov.uk/publications/performance/conditional_cautioning/>.

More detailed information about the use of out-of-court disposals can be seen in 
Box 5.6.

In practice, very many reported and recorded crimes are dealt with in the fi rst four 
of the ways listed above. It is statistically much more likely that a case will end at 
this point and not proceed to formal prosecution. Th ose who argue that the criminal 
justice system should be based on the ‘due process’ model should realize that, in this 
majority of cases, the formal protections of that model are eff ectively not available to 
the accused.

Box 5.6 System in action

Out-of-court disposals

Diagram 5.2 shows use of out-of-court disposals over the last ten years. In addition to 
cautions, they also include Penalty Notices for Disorder and Cannabis warnings.
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If a person is charged with an off ence, a further decision needs to be taken whether 
the person charged is to be detained in custody or released on bail. (See below, Box 5.7.)

Box 5.7 Legal system explained

Bail or custody

A fundamental principle of the criminal justice system is that a person is deemed to 
be innocent until proved guilty. It is wrong to deny an innocent person his liberty. Yet 
consideration of the real world suggests that some accused of crime are simply too 
dangerous to be allowed to remain at liberty until any case against them has been 
determined. They have to be remanded in custody, either for their own good or for the 
good of society at large.

Decisions about whether to release persons on bail (i.e. subject to a requirement 
that they surrender to custody at a specifi ed time and place) can be taken at any stage 
in the criminal trial process until the fi nal determination of the last appeal. Thus bail 
may be granted by the police, magistrates’ courts, Crown Courts, the High Court, and 
the Court of Appeal (Criminal Division). The granting of bail, by whichever agency is 
involved, is subject to the principles laid down in the Bail Act 1976. The Act creates a 
statutory presumption that bail should be granted unless specifi ed circumstances exist 
that mean that bail should not be granted. These make it easier to justify remanding 
in custody persons charged with an offence that may result in a sentence of imprison-
ment, than those charged with one which would not.

In some cases, the presumption is reversed. For example, following the passing of 
the Criminal Justice Act 2003, there is a presumption that bail will not be granted 
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for a person aged 18 or over who is charged with an imprisonable offence, and tests 
positive for a specifi ed Class A drug, if he refuses to undergo an assessment as to his 
dependency or propensity to misuse such drugs, or following an assessment, refuses 
any relevant follow-up action recommended, unless the court is satisfi ed that there is 
no signifi cant risk of his reoffending on bail. Also, when deciding whether to grant bail 
in respect of an offence which appears to have been committed while the defendant 
was on bail for another offence, courts are required to give particular weight to that 
fact when assessing the risk that (if granted bail) the defendant may commit further 
offences.

In practice the vast majority of those against whom criminal proceedings are 
taken are granted bail. Nevertheless there are those who argue that bail is granted 
too readily. In particular, there is disquiet about the numbers of crimes committed 
by people while they are out on bail. Notwithstanding these fears and the apparent 
policy of the Bail Act 1976, numbers of those remanded in custody awaiting trial 
or sentencing or an appeal have increased sharply over the years and have exacer-
bated the problem of prison overcrowding. This has led policy-makers to consider 
other options, such as the electronic tagging of defendants so that the authori-
ties can keep track of those persons even though they have not been detained in 
custody.

There are two types of bail: conditional bail and unconditional bail.

Conditional bail

The police and courts can impose any requirements needed to make sure that defend-
ants attend court and do not commit offences or interfere with witnesses whilst on 
bail. Conditions can also be imposed for the defendant’s own protection or welfare 
(where he is a child or young person). Common conditions include: not going within 
a certain distance of a witness’s house, or being subject to a curfew. If a defendant is 
reported or believed to have broken a bail condition, they can be arrested and brought 
before a magistrates’ court, which may then place the person in custody.

Unconditional bail

If the police or court think that the defendant is unlikely to commit further offences, 
will attend court when required, and will not interfere with the justice process, they are 
usually released on unconditional bail.

Breach of bail

Defendants who do not stick to their bail conditions, or fail to attend court on the set 
date, are in breach of bail. They are liable to be arrested and may have their bail with-
drawn. They may be remanded in custody and might not get bail in the future. Failing 
to appear at court as required is a criminal offence and they can also be prosecuted for 
this offence.
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Box 5.7 Continued
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The decision to prosecute

Decisions to charge an alleged off ender are, except in minor cases, taken by prosecu-
tors. Th e principal prosecution authority is the Crown Prosecution Service (CPS). Th e 
CPS is a public service, headed by the Director of Public Prosecutions (DPP), and 
answerable to Parliament through the Attorney-General. It was established in 1986 
following enactment of the Prosecution of Off ences Act 1985.

Before then, the decision to prosecute was usually taken by the police themselves. 
Th is led to the criticism that, in some cases that had involved miscarriages of jus-
tice, the interrelation of investigation and prosecution had resulted in the police 
inappropriately exercising their powers to prosecute. Th e Royal Commission on 
Criminal Procedure 1981 recommended a separation of the investigation and pros-
ecution functions to introduce an element of independence into the latter. At the 
beginning of 2010, the CPS was expanded by the incorporation into it of the former 
Revenue and Customs Prosecution Offi  ce, which has responsibility for prosecuting 
cases involving tax.

In addition to the CPS, there are, as noted above, many other prosecuting agencies. 
For example, local authorities and social security authorities are examples of the other 
public bodies that have the legal powers both to investigate criminal activities and to 
bring prosecutions before the courts.

Th e decision to create the CPS was extremely controversial. In the early years, the 
police in particular were very unhappy. Th e CPS was also confronted with many 
public challenges. It was said that they employed poor quality staff ; their work was 
hampered by poor quality administration; and their decisions were oft en criticized. 
Notwithstanding these early criticisms, the role of the CPS has been retained, and it 
has grown in confi dence and maturity. Th ere are now fewer complaints, at least in the 
mass media, about its role in the criminal justice system.

Th e basic procedure is that, aft er the police have investigated a crime, the case 
papers are passed to the CPS. One of the CPS lawyers—a Crown Prosecutor—reviews 
the papers to decide whether or not to go ahead with the case. Th e Prosecutor’s deci-
sion is based on two tests set out in the Code for Crown Prosecutors, the latest edition 
of which was published in 2010. Th ere is much public ignorance about these tests. (See 
below, Box 5.8 for some of the details.)

Box 5.8 Legal system explained

Code for Crown Prosecutors: the decision to prosecute

Crown prosecutors make charging decisions in accordance with the full code test, 
other than in those limited circumstances where the threshold test applies. The thresh-
old test applies where the case is one in which it is proposed to keep the suspect in 
custody after charge, but the evidence required to apply the full code test is not yet 
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available. Where a Crown Prosecutor makes a charging decision in accordance with the 
threshold test, the case must be reviewed in accordance with the full code test as soon 
as reasonably practicable, taking into account the progress of the investigation.

The full code test has two stages. The fi rst stage is consideration of the evidence. If 
the case does not pass the evidential stage it must not go ahead no matter how impor-
tant or serious it may be. If the case does pass the evidential stage, Crown Prosecutors 
must proceed to the second stage and decide if a prosecution is needed in the public 
interest.

The evidential stage

Crown Prosecutors must be satisfi ed that there is enough evidence to provide a ‘realis-
tic prospect of conviction’ against each defendant on each charge. They must consider 
what the defence case may be, and how that is likely to affect the prosecution case.

A realistic prospect of conviction is an objective test. It means that a jury or bench 
of magistrates or judge hearing a case alone, properly directed in accordance with 
the law, is more likely than not to convict the defendant of the charge alleged. This is 
a separate test from the one that the criminal courts themselves must apply. A court 
should only convict if satisfi ed that it is sure of a defendant’s guilt.

When deciding whether there is enough evidence to prosecute, Crown Prosecutors 
must consider whether the evidence can be used and is reliable. There will be many 
cases in which the evidence does not give any cause for concern. But there will also be 
cases in which the evidence may not be as strong as it fi rst appears. Crown Prosecutors 
must ask themselves two key questions:

Can the evidence be used in court? • There are legal rules that might mean that evidence 
that seems relevant cannot be given at a trial. For example, is it likely that the evi-
dence will be excluded because of the way in which it was obtained? Is the evidence 
hearsay? Does the evidence relate to the bad character of the suspect? (See further 
below, p. 116)
Is the evidence reliable? • What explanation has the suspect given? Is a court likely to 
fi nd it credible in the light of the evidence as a whole? Does the evidence support an 
innocent explanation? Is there evidence that might support or detract from the reli-
ability of a confession? Is its reliability affected by factors such as the suspect’s level of 
understanding? Is the identifi cation of the suspect likely to be questioned? Are there 
concerns over the accuracy, reliability, or credibility of the evidence of any witness? 
Is there further evidence that the police or other investigators should reasonably be 
asked to fi nd which may support or undermine the account of the witness? Does any 
witness have any motive that may affect his or her attitude to the case? Does any 
witness have a relevant previous conviction or out-of-court disposal that may affect 
his or her credibility?

Where it is considered that it would be helpful in assessing the reliability of a witness’s 
evidence or in better understanding complex evidence, an appropriately trained and 
authorized Prosecutor should conduct a pre-trial interview with the witness.
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Crown Prosecutors should not ignore evidence because they are not sure that it 
can be used or is reliable. But they should look closely at it when deciding if there is a 
realistic prospect of conviction.

The public interest stage

In 1951, Lord Shawcross, who was Attorney-General, made the classic statement on 
public interest, which has been supported by Attorneys-General ever since: ‘It has 
never been the rule in this country—I hope it never will be—that suspected crimi-
nal offences must automatically be the subject of prosecution’ (House of Commons 
Debates, volume 483, column 681, 29 January 1951).

The public interest must be considered in each case where there is enough evi-
dence to provide a realistic prospect of conviction. Although there may be public inter-
est factors against prosecution in a particular case, often the prosecution should go 
ahead and those factors should be put to the court for consideration when sentence 
is being passed. A prosecution will usually take place unless there are public interest 
factors tending against prosecution which clearly outweigh those tending in favour, 
or it appears more appropriate in all the circumstances of the case to divert the person 
from prosecution. Crown Prosecutors must balance factors for and against prosecution 
carefully and fairly.

Some common public interest factors in favour of prosecution

The more serious the offence, the more likely it is that a prosecution will be needed in 
the public interest. A prosecution is likely to be needed if:

a conviction is likely to result in a signifi cant sentence;• 
a conviction is likely to result in a confi scation or any other order;• 
a weapon was used or violence was threatened during the commission of the • 
offence;
the offence was committed against a person serving the public (e.g. a police or • 
prison offi cer, or a nurse);
the defendant was in a position of authority or trust;• 
the evidence shows that the defendant was a ringleader or an organizer of the • 
offence;
there is evidence that the offence was premeditated;• 
there is evidence that the offence was carried out by a group;• 
the victim of the offence was vulnerable, has been put in considerable fear, or suf-• 
fered personal attack, damage, or disturbance;
the offence was committed in the presence of, or in close proximity to, a child;• 
the offence was motivated by any form of discrimination against the victim’s ethnic • 
or national origin, disability, sex, religious beliefs, political views, or sexual orienta-
tion, or the suspect demonstrated hostility towards the victim based on any of those 
characteristics;
there is a marked difference between the actual or mental ages of the defendant and • 
the victim, or if there is any element of corruption;
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factors tending against prosecution which clearly outweigh those tending in favour, 
or it appears more appropriate in all the circumstances of the case to divert the person 
from prosecution. Crown Prosecutors must balance factors for and against prosecution 
carefully and fairly.

Some common public interest factors in favour of prosecution

The more serious the offence, the more likely it is that a prosecution will be needed in 
the public interest. A prosecution is likely to be needed if:

a conviction is likely to result in a signifi cant sentence;•
a conviction is likely to result in a confi scation or any other order;•
a weapon was used or violence was threatened during the commission of the •
offence;
the offence was committed against a person serving the public (e.g. a police or • 
prison offi cer, or a nurse);
the defendant was in a position of authority or trust;• 
the evidence shows that the defendant was a ringleader or an organizer of the • 
offence;
there is evidence that the offence was premeditated;•
there is evidence that the offence was carried out by a group;•
the victim of the offence was vulnerable, has been put in considerable fear, or suf-•
fered personal attack, damage, or disturbance;
the offence was committed in the presence of, or in close proximity to, a child;• 
the offence was motivated by any form of discrimination against the victim’s ethnic • 
or national origin, disability, sex, religious beliefs, political views, or sexual orienta-
tion, or the suspect demonstrated hostility towards the victim based on any of those 
characteristics;
there is a marked difference between the actual or mental ages of the defendant and •
the victim, or if there is any element of corruption;

Box 5.8 Continued
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the defen• dant’s previous convictions or cautions are relevant to the present offence;
the defendant is alleged to have committed the offence while under an order of the • 
court;
there are grounds for believing that the offence is likely to be continued or repeated, • 
for example by a history of recurring conduct;
the offence, although not serious in itself, is widespread in the area where it was • 
committed; or
a prosecution would have a signifi cant positive impact on maintaining community • 
confi dence.

A prosecution is less likely to be needed if:

the court is likely to impose a nominal penalty;• 
the defendant has already been made the subject of a sentence and any further • 
conviction would be unlikely to result in the imposition of an additional sentence 
or order, unless the nature of the particular offence requires a prosecution or the 
defendant withdraws consent to have an offence taken into consideration during 
sentencing;
the offence was committed as a result of a genuine mistake or misunderstanding • 
(these factors must be balanced against the seriousness of the offence);
the loss or harm can be described as minor and was the result of a single incident, • 
particularly if it was caused by a misjudgment;
there has been a long delay between the offence taking place and the date of the trial, • 
unless the offence is serious; or the delay has been caused in part by the defendant;
the offence has only recently come to light; or the complexity of the offence has • 
meant that there has been a long investigation;
a prosecution is likely to have a bad effect on the victim’s physical or mental health, • 
always bearing in mind the seriousness of the offence;
the defendant is elderly or is, or was at the time of the offence, suffering from sig-• 
nifi cant mental or physical ill health, unless the offence is serious or there is a real 
possibility that it may be repeated;
the defendant has put right the loss or harm that was caused (but defendants must • 
not avoid prosecution or diversion solely because they pay compensation); or
details may be made public that could harm sources of information, international • 
relations, or national security.

The CPS does not act for victims or the families of victims in the same way as solicitors 
act for their clients. Crown Prosecutors act on behalf of the public and not just in the 
interests of any particular individual. However, when considering the public interest, 
Crown Prosecutors should always take into account the consequences for the victim 
of whether or not to prosecute, and any views expressed by the victim or the victim’s 
family. It is important that a victim is told about a decision that makes a signifi cant dif-
ference to the case in which they are involved.
Source: Adapted from the Code for Crown Prosecutors (London, Crown Prosecution 
Service, 2010).
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Notwithstanding the general approach of the CPS there are still cases where the CPS 
comes under heavy criticism, either from the police or from a victim (or her family). 
Particular problems arise in very emotive cases, which may have attracted consider-
able media publicity, where therefore there is a great pressure to prosecute, but where 
the evidence to satisfy the tests sketched out above may just not be there. In making its 
decisions, the CPS cannot always reach conclusions that attract universal approval.

One area that is particularly controversial relates to assisted suicides. Where a per-
son has assisted a person, oft en an elderly loved one with a terminal illness, to end 
their life, the question arises whether that person should face prosecution, either for 
murder or manslaughter. While the law on unlawful killing may be clearly in favour 
of prosecution, compassion for the victim and his or her assistant may work the other 
way. In February 2010, the DPP issued specifi c guidance on when it would and when 
it would not be in the public interest to bring prosecutions in such cases. (See <www.
cps.gov.uk/publications/prosecution/assisted_suicide.html>.)

Th e CPS employs a considerable number of staff  (around 8,250 in total). Th ey work 
in 42 diff erent areas spread across the country on a regional basis. Th ere are fi ve 
national divisions dealing with: counter-terrorism; fraud; organized crime; tax cases; 
and special crime.

Monitoring

Because of concerns about the work of the CPS, an inspectorate was established in 
1996 to monitor the quality and consistency of decision taking across the country, and 
to try to ensure the spread of good practice. Initially, the creation of the Inspectorate 
was the result of executive action; following enactment of the Crown Prosecution 
Service Inspectorate Act 2000, the Inspectorate has been placed on a statutory foot-
ing. It examines not only the CPS but also other prosecuting authorities. Particular 
incidents may, additionally, be the subject of special inquiry.7

The trial stage

As we have seen, there are many reasons why criminal off ences do not all result in 
an off ender being brought before the courts. Even when a case is brought, the public 
image of what happens is far removed from the typical case. Th e news media or TV 
drama series suggest that most prosecutions result in full-scale jury trials in the Crown 
Court. In fact, the vast bulk of criminal trials are disposed of in the magistrates’ court, 
and the vast bulk of them—both in the Crown Court and in the magistrates’ court—
are determined on the basis of a plea of guilty. Th e trial is a statistical rarity.

All prosecutions start in the magistrates’ court. Whether they fi nish there depends 
on how the case is classifi ed. (For classifi cation of criminal cases see below, Box 5.9.) 
Th e most serious cases—indictable off ences—are forwarded (‘committed’) to the 
Crown Court for disposal. Th e vast majority of criminal cases—summary cases—are 

7 See, e.g. His Honour Gerald Butler QC’s report, Inquiry into CPS Decision-Making in Relation to Deaths 
in Custody and Related Matters (London, Th e Stationery Offi  ce, 1999).

www.cps.gov.uk/publications/prosecution/assisted_suicide.html
www.cps.gov.uk/publications/prosecution/assisted_suicide.html
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disposed of in the magistrates’ court. Cases which are triable either way, i.e. either 
summarily or on indictment, are determined in the appropriate court, once a decision 
on the classifi cation of the case has been made.

Box 5.9 Legal system explained

Classifi cation of criminal cases

There are four potential classes of criminal case.

Offences triable only on indictment. • These are the most serious cases, such as murder, 
manslaughter, and rape. If the defendant pleads not guilty, these cases must be tried 
in the Crown Court, before a jury.
Offences triable summarily. • These are all offences created by statute, where the 
statute provides that they are summary offences. These cases are determined by 
magistrates. There is no right to trial by jury. There have been some attempts at 
reclassifying certain offences as summary only, in particular small thefts; but political 
arguments about ‘taking away rights to a jury trial’ have made change diffi cult.
Offences triable either way. • These are offences, also created by statute, where the 
Act provides that they may be dealt with either summarily or on indictment. In 
such cases, the accused currently chooses how he wishes to be tried, before mag-
istrates or before a jury. Opting for trial in the Crown Court exposes the accused to 
the prospect of more serious sentences, as the Crown Court has wider powers of 
sentence than the magistrates’ courts, though the latter can commit a case to the 
Crown Court where they think their powers of sentence are inadequate. (See further 
below.)
Summary cases triable on indictment. • In specifi c cases an accused may have a charge 
that he has committed a summary offence added to a charge that he has commit-
ted an indictable offence. These can now both be dealt with in the same trial in the 
Crown Court. (See sections 40 and 41 of the Criminal Justice Act 1988.)

The functions of the courts

Criminal courts have two principal functions:
dealing with the case, which includes determining guilt where the defendant has • 
pleaded not guilty, as well as deciding on the correct sentence; and
ensuring that, so far as possible, the trial is fair.• 

Th ey may also have to deal with other procedural questions, such as whether or not to 
grant bail or remand a person in custody. (See above, Box 5.7.)

Dealing with the case

In cases where the accused pleads not guilty, the court has to hear the evidence, in the 
light of that evidence reach fi ndings of fact, in the light of those fi ndings determine 
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whether the accused person is or is not guilty of the alleged crime, and, if guilty, pass 
an appropriate sentence. In the magistrates’ courts all these functions are performed 
by the magistrates. In the Crown Court, fi nding the facts and deciding guilt are deter-
mined by the jury. Before the jury starts its work, it is provided with a summing-up of 
the case by the trial judge, an exercise designed to help it focus on the issues it has to 
decide. If a conviction results, then, subject to further pleas in mitigation and reports 
on the accused from other agencies such as the probation service or social services, 
sentence is passed by the trial judge.

Many think that the function of the court is to determine the truth about the events 
that have led to a person appearing in court. In practice the function of the trial is 
rather diff erent. Th e prosecution must prove ‘beyond reasonable doubt’ that the 
accused committed the off ence alleged. Th e function of the defence, therefore, is to 
throw suffi  cient doubt on what the prosecution is alleging so that the burden of proof 
is not established. If the burden of proof is not met, the defendant must be acquitted.

Where the defendant pleads guilty, the only issue for the court, again subject to 
pleas in mitigation made on behalf of the accused and other reports, is to determine 
sentence.

Ensuring the fairness of the trial

Fairness is at the heart of the due process model of criminal justice. A great deal of the 
law of criminal procedure and evidence is designed to ensure that the accused gets a 
fair trial. It is in this context that many of the tensions between the ‘due process’ model 
and the ‘crime control’ model may be seen. A number of initiatives have been taken in 
recent years that have shift ed the balance from the former to the latter. Th e question is 
whether the balance has now gone too far. Th e full detail of the relevant law is beyond 
the scope of this book. However two examples are briefl y considered: evidence and 
disclosure.

Evidence. Th e law on criminal evidence is designed to ensure that only relevant 
material is put before the court and to prevent material being put before the court that 
would be unfairly prejudicial to the defendant. Among the rules that exclude evidence 
in a criminal trial are:

the rule against hearsay evidence• . In general, only evidence given by witnesses 
in court is admitted. What others said to a witness cannot be admitted, as the 
person who made the statement cannot be challenged (cross-examined) about 
its veracity. Th e Criminal Justice Act 2003 relaxed these principles. It provided 
that witness statements can be used as evidence, subject to a number of safe-
guards, where the witness is identifi ed but unavailable to testify or the statement 
is contained in a business document. Th e court is also given a discretion to admit 
hearsay evidence where it would not be contrary to the interests of justice for it to 
be used. In addition, witnesses’ previous statements have been made more widely 
admissible at trial. Th is enables witnesses to refer to their statement whilst giving 
evidence in court and permits greater use of video-recorded statements for cru-
cial evidence in serious cases;
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the rule preventing the giving of information about an accused person’s past record• . 
In general, the prosecution was not able to disclose to the court evidence about 
the defendant’s history, particularly criminal record, unless that person wished 
to challenge the veracity of a prosecution witness, say a policeman. Under the 
Criminal Justice Act 2003, this principle is also relaxed. Judges are given power 
to let juries hear about a defendant’s previous convictions and other misconduct 
where relevant to the case. Th e court can exclude evidence of previous miscon-
duct if it thinks that the jury will give it disproportionate weight (in other words, 
if the relevance of the evidence to the case is outweighed by any prejudicial eff ect). 
Th e starting point, however, is that relevant evidence is admissible. To give an 
example: if X was being prosecuted for rape, the fact that X had previous convic-
tions for robbery would not be admitted; however, evidence that X had previously 
been found guilty of other charges of serious assault against women would be. 
Th is proposal, which derived in part from a detailed study of the issue by the Law 
Commission, was extremely controversial. Lawyers’ organizations and civil lib-
erty groups argued that a person should be tried only for the crime for which he 
has been prosecuted; to introduce evidence of previous misconduct would under-
mine the presumption that a person should be regarded as innocent until proved 
guilty. Th ose in favour of the proposal argued that, as such evidence will not be 
admitted generally, but only where it is relevant to the case in question, it should 
be able to be taken into account.

In some circumstances, there are precise rules of law which relate to the admissibility 
of evidence. For example, where it is proposed to rely on a confession, section 76 of the 
PACE requires the prosecution to demonstrate beyond reasonable doubt that the con-
fession was not made by oppression of the person who made it, or as a result of induce-
ments made to the person giving it that might render the confession unreliable.

Section 78 of the PACE also gives the judge/magistrate a general discretion to 
exclude evidence that would otherwise be admissible and relevant ‘where the admis-
sion of the evidence would have such an adverse eff ect on the fairness of the proceed-
ings that the court ought not to admit it’. Evidence obtained by the police in breach of 
the rules relating to questioning and interrogation can fall into this category.

Disclosure. A separate issue relates to the question of what evidence should be dis-
closed by the prosecution to the defendant and vice versa. One of the most signifi cant 
causes of serious miscarriages of justice arises when the prosecution withholds evi-
dence that it has acquired during the process of its investigation but that weakens the 
case that the prosecution is seeking to build against the accused.

Th is was a central issue considered by the Royal Commission on Criminal Justice 
which reported in 1993. As a result of, though not fully accepting, its recommenda-
tions, the government introduced a new legal regime relating to disclosure, contained 
in Parts I and II of the Criminal Procedure and Investigations Act 1996. (See below, 
Box 5.10.) Disputes about whether or not documents should be disclosed are resolved 
by the court at a pre-trial hearing.
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Box 5.10 System in action

Disclosure of evidence

The Royal Commission on Criminal Justice was appointed in 1991 against a background 
of cases where there had been clear miscarriages of justice: the ‘Guildford four’, the 
‘Maguire seven’, the ‘Birmingham six’, and the Judith Ward cases are amongst the best 
known. In addition, the courts in a number of cases had been developing the (then) 
common law relating to disclosure. The result had been to place increased responsibil-
ity to disclose on the police. This provided an opportunity to the defence to mount 
fi shing expeditions to fi nd out what information the police had. The Royal Commission 
sought to strike a balance between the duties of the prosecution and the rights of the 
defence. It proposed that a new scheme for disclosure should be enshrined in statute, 
accompanied by a code of practice or a more detailed statutory instrument.

In May 1995, the then government published a consultation paper, which led to the 
Criminal Investigations and Procedure Act 1996, now amended by the Criminal Justice 
Act 2003. In outline, this provides:

 (1) the investigator (usually the police) must preserve material gathered during the 
investigation and make available to the prosecutor material falling into defi ned key 
categories, plus a list of other material that has been acquired;

 (2) the prosecutor must serve on the defence material on which the prosecutor intends 
to rely to found her case;

 (3) the prosecutor must also disclose prosecution material that has not previously been 
disclosed and that might reasonably be considered capable of undermining the 
case for the prosecution against the accused, or of assisting the case for the accused. 
There is a continuing duty on the prosecutor to disclose material that meets the new 
test. The prosecutor is specifi cally required to review the prosecution material on 
receipt of the defence statement and to make further disclosure if required under 
the continuing duty; and

 (4) the defence statement must set out the nature of his defence including any par-
ticular defences on which he intends to rely. It must also indicate any points of 
law he wishes to take, including any points as to the admissibility of evidence or 
abuse of process. The judge is required to warn the accused about any failure to 
comply with the defence statement requirements. There is also a requirement 
for service of an updated defence statement to assist the management of the 
trial, requiring the accused to serve, before the trial, details of any witnesses he 
intends to call to give evidence (other than himself) and also details of all experts 
instructed including those not called to give evidence. The new obligation on the 
defence to provide details of the witnesses it intends to call will be accompanied 
by a code of practice governing the conduct of any interviews by the police or 
non-police investigators with defence witnesses disclosed in accordance with the 
requirement.
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Any disputes about disclosure are to be resolved by the court in a pre-trial hearing.
The main features of the process are: (1) that it is statute-based; (2) that it puts the 

responsibility on the prosecution to decide what should be disclosed; and (3) that it 
requires that the defence should make disclosure of its case before the start of the 
trial.

The accompanying code of practice (made under the authority of Part 2 of the 1996 
Act) requires the appointment, in any criminal investigation, of an ‘offi cer in charge’, 
plus a separate ‘disclosure offi cer’ who will be responsible for the administration of the 
investigation, including the operation of the disclosure scheme. The ‘investigator’—the 
police or other offi cer carrying out the investigation—is made responsible for retain-
ing material gathered or generated by the inquiry. The disclosure offi cer prepares the 
schedule of unused material, together with a list of any sensitive material (e.g. relating 
to national security or information given in confi dence). The disclosure offi cer must 
send these schedules to the prosecutor, accompanied by copies of any material relat-
ing to the unreliability of witnesses or confessions or containing any explanation by 
the accused for the offence. Once the defence statement is fi led, the disclosure offi cer 
is to look at all the fi les again and draw attention to any that may assist the defence. He 
must then certify to the prosecutor that, to the best of his knowledge and belief, the 
duties imposed by the code have been complied with.

In a decision by the European Court of Human Rights, Rowe and Davis v United 
Kingdom (The Times, 1 March 2000), it was held that where the prosecution withheld 
evidence because it was claimed to be immune from disclosure on the grounds of pub-
lic interest, the failure to put it before a trial judge so as to permit him to rule on the 
question of disclosure deprived an accused person of the right to a fair trial.

The effectiveness of these arrangements depends to a large extent on the willing-
ness of particular individuals, on both the investigation and prosecution sides, to oper-
ate the scheme in accordance with the statutory provisions and code of guidance. 
A report, published in 2000 by the CPS Inspectorate,8 gave a disturbing account of 
routine failures to follow the rules.

An important innovation in the way the courts work was the creation, in 2004, of 
a Criminal Procedure Rules Committee, whose task is to create a code of criminal 
procedure and related practice directions that apply throughout the criminal courts. 
Modelled on the Civil Procedure Rules Committee (see below, Chapter 8), it is designed 
to give judges greater authority to manage the progress of criminal trials. Th e Rules 
were published in 2005 and brought together some 50 pre-existing sets of procedural 
rules. Th ey are now consolidated annually; the latest edition, the 2011 rules, came 
into eff ect in October 2011. Th e rules, which govern the practice and procedure of the 

8 Crown Prosecution Service Inspectorate, Report on the Th ematic Review of the Disclosure of Unused 
Material (London, Crown Prosecution Service, 2000).
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criminal courts, are designed to change some of the culture of the criminal trial proc-
ess, in particular through judicial case management.

Magistrates’ courts

Magistrates’ courts have a long history. Th ey have a distinct character in that they 
depend very heavily on volunteer/lay persons to determine decisions. Much of the 
claim to legitimacy for the magistrates is that benches are composed of persons who 
come from the community aff ected by the alleged criminal activity. (For types of mag-
istrates’ courts see below, Box 5.11. Magistrates’ courts also decide certain family law 
matters: see Chapter 7.)

Box 5.11 Legal system explained

Types of magistrates’ courts

There are two distinct types of magistrates’ courts that operate in England and Wales: 
lay justices’ courts, and district judge (formerly stipendiary) magistrates’ courts. Lay jus-
tices’ courts are made up of (usually) three lay persons (i.e. persons with no specifi c 
legal qualifi cations), known as justices of the peace (JPs), who sit and determine criminal 
cases. They receive legal advice on their powers from the justices’ clerk, a specially 
appointed offi cial who is legally qualifi ed. JPs provide their services on a voluntary basis; 
they receive expenses, for example for travel and subsistence, and, where appropriate, 
can claim a loss of earnings allowance. Apart from that, however, they are unpaid. By 
far the majority of magistrates’ courts are lay justices’ courts.

District judge magistrates’ courts are run by district judges, who are qualifi ed lawyers 
and sit on their own, rather than in panels of three. They used to sit only in those areas 
of the country designated by the government as appropriate for such courts. As the 
result of a change in the law (section 78 of and Schedule 11 to the Access to Justice 
Act 1999), they are now able to sit in any magistrates’ court in the country, thus giving 
court managers greater fl exibility in the use of this judicial resource.

Functions

All criminal trials start in the magistrates’ courts. In carrying out their judicial func-
tion, there are two distinct types of procedure that they control: committal proceedings 
and summary trials. In addition they have responsibility for enforcing non-custodial 
penalties, especially fi nes.

Committal proceedings and sending for trial

Th e function of committal proceedings is to ensure that, even though the case will be 
tried in the Crown Court, magistrates are satisfi ed that there is a case for the defend-
ant to answer. Some years ago committal proceedings were fully reported in the press 
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and other mass media; but this led to the criticism that such publicity made it diffi  cult 
to fi nd members of a jury who had not heard about the case. Th e law was therefore 
changed; publicity of committal proceedings can be given only where the defendant 
permits this.

It is rare for magistrates to fi nd there is no case to answer. From January 2001, all 
indictable-only cases are automatically sent for trial in the Crown Court following the 
appearance of the defendant before magistrates. Traditional committal proceedings 
therefore now occur only in the case of an off ence triable either way, where it is decided 
that the trial should be on indictment. In 2010, around 97,000 cases were either com-
mitted or sent for trial in the Crown Court.

Under section 49 of the Criminal Procedures and Investigations Act 1996, accused 
persons must enter a plea—guilty or not guilty—in the magistrates’ court. Th ose who, 
before this rule came into force would have been committed to the Crown Court for 
trial and who would then have pleaded guilty, are now no longer committed for trial, 
though they may be committed for sentence (see below). Despite this change in the 
rules, 72 per cent of those appearing in the Crown Court (who by defi nition pleaded 
not guilty before the magistrates) plead guilty (i.e. change their plea) when they get to 
Crown Court.

Summary trials

All other prosecutions are dealt with summarily, that is to say by the magistrates 
themselves. In 2010 some 1.68 million defendants were proceeded against in the mag-
istrates’ courts: 95 per cent of prosecutions are dealt with in this way. Of these, over 90 
per cent were determined by a plea of guilty, rather than following a trial. Th ere were 
only 180,000 trials in the magistrates’ courts.9

Committals for sentence

In all cases where guilt is established, whether or not there is a trial, the magistrates 
have to impose a penalty. Th e powers of magistrates to impose sentences are limited. 
However where they decide that their powers of sentence are inadequate they can com-
mit a case to the Crown Court. Th e number of cases committed to the Crown Court 
for sentence in 2010 was around 40,000. It is possible that these numbers may reduce 
in future as the government, in its Legal Aid, Sentencing and Punishment of Off enders 
Bill 2011, is proposing to remove the current £5,000 limit on fi nes that can be imposed 
by magistrates. (For sentencing more generally see below, p. 130.)

Fine enforcement

In many cases where the penalty imposed is a fi ne, the magistrates have to follow this 
up with enforcement proceedings.

9 Ministry of Justice, Judicial and Court Statistics 2010 (Ministry of Justice, 2011) p. 63.
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Youth courts

A vast amount of criminal activity is carried out by people, mainly male, at a rela-
tively early age. Juvenile delinquency and measures to try to deal with it—not always 
with conspicuous success—have been high on the policy agendas of governments for 
many years. Current debates about anti-social behaviour, drug and alcohol abuse, and 
general fear of violent crime, are fuelled at least in part by a perception that we live in 
a ‘yob culture’. Th ere are major tensions between the desire to prevent juvenile crime 
and deal fi rmly with those young persons found guilty of criminal activity, and the 
desire not to blight young lives unnecessarily by giving them criminal records that 
may prevent them entering the job market or otherwise making a positive contribu-
tion to society.

Th ere have also been fi erce debates about where the responsibility for youth crime 
should lie—with individual off enders, with their parent(s), with schools and teachers, 
or with the wider society, which is said to fail to provide the educational and employ-
ment opportunities that might make youth off enders more productive members of 
society.

Th e issue was reviewed by the former Labour government in 1997 in the white paper 
No More Excuses.10 Th is led to two Acts of Parliament, the Crime and Disorder Act 
1998 and the Youth Justice and Criminal Evidence Act 1999. Th ese contained provi-
sions, not only to process young off enders (those under the age of 18) through the 
criminal justice system more quickly, but also to try to demonstrate to them the eff ect 
their actions have on the lives of others.

Th e Crime and Disorder Act 1998 led to the creation of youth off ending teams—
multi-disciplinary agencies brought together at the local level to devise eff ective pro-
grammes to prevent off ending and reoff ending by young people. Th eir work is kept 
under review by a Youth Justice Board.

Th e 1998 Act also replaced a non-statutory policy, whereby police could merely 
decide to caution a young off ender, with a new statutory ‘fi nal warning’. Once an 
off ender has received one, any further off ence leads to criminal proceedings in court.

When dealing with young off enders, magistrates’ courts are technically known as 
youth courts. When sitting as a youth court, magistrates are subject to special proce-
dural rules designed to ensure that cases are dealt with as speedily as possible. In 2001, 
the Home Offi  ce published a Good Practice Guide for Youth Courts.11 Th is evolved 
from an experiment in two courts that sought to achieve four key objectives:

eff ective engagement with defendants and their parents to probe the reasons for • 
off ending and to encourage plans to change behaviour;
changing courtroom layouts to facilitate better communication;• 

10  (Cm 3809) (London, Th e Stationery Offi  ce, 1997).
11 Th e Youth Court: Changing the Culture of the Youth Court (London, Home Offi  ce, 2001).
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making the court process more open by lift ing reporting restrictions where • 
appropriate, and exercising discretion to allow others such as victims to attend 
court; and
giving feedback to sentencers on the outcome of sentences.• 

Th e guide is designed to encourage youth courts to respond positively to such initia-
tives to counter public perceptions that they were not delivering eff ective justice.

Magistrates also have a special range of sentencing options now brought together in 
the generic youth rehabilitation order (see below, Box 5.12).

Box 5.12 Legal system explained

Youth rehabilitation orders

As a result of the Criminal Justice and Immigration Act 2008, there is now a generic 
‘youth rehabilitation order’ available to the courts. This enables the court to impose 
one or more of the following: (1) an activity requirement; (2) a supervision require-
ment; (3) in a case where the offender is aged 16 or 17 at the time of the convic-
tion, an unpaid work requirement; (4) a programme requirement; (5) an attendance 
centre requirement; (6) a prohibited activity requirement; (7) a curfew requirement; 
(8) an exclusion requirement; (9) a residence requirement; (10) a local authority resi-
dence requirement; (11) a mental health treatment requirement; (12) a drug treatment 
requirement; (13) a drug testing requirement; (14) an intoxicating substance treat-
ment requirement; and (15) an education requirement.

A youth rehabilitation order may also impose an electronic monitoring requirement, 
and in some cases must do so. In addition a youth rehabilitation order may be made 
with intensive supervision and surveillance, or with fostering.

The Act sets out in detail what each of these requirements involves and when it can 
be used.

As a result of the Youth Justice and Criminal Evidence Act 1999, magistrates may 
make a referral order to refer fi rst-time off enders to a youth off ender panel. Th e power 
to refer is available only in the youth court. Where a young off ender has been tried in 
the Crown Court, the trial judge may, on conviction, refer the off ender to the youth 
court for sentence in a case where that seems to be appropriate. Th e youth court may 
in turn refer the off ender to the panel.

A youth off ender panel consists of two volunteers recruited directly from the local 
community, working alongside a member of the youth off ending team. Th e aim of 
the panel is to agree a programme of behaviour for the young off ender to follow. Th e 
programme is explicitly based on the theory of ‘restorative justice’, to ensure that the 
off ender takes responsibility for the consequences of his off ending behaviour; makes 
restoration to the victim; and achieves reintegration into the law-abiding commu-
nity. It must be questioned whether the theory of restorative justice is the only theory 
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behind the new programme; other ‘justice models’—including the ‘crime control’ and 
the ‘bureaucratic’—appear to be in play as well.

In addition to the work of the youth courts, other measures designed to curb anti-
social behaviour have also been introduced. Th ese include: local child curfews; anti-
social behaviour orders; and acceptable behaviour contracts. As in other areas of the 
justice system the pace of change has been extremely fast. Th ere is now a strong case 
for a period of consolidation and evaluation of what has been done rather than yet 
more change. Th is is an approach that seems to be favoured by the current Home 
Secretary, who wants local police agencies to take more responsibility for controlling 
anti-social behaviour.

The Crown Court

Jurisdiction and organization

Th e Crown Court is where the most serious criminal cases—cases tried on 
 indictment—are disposed of. Th e Crown Court works from 77 court centres, grouped 
into six circuits: Midland and Oxford; North Eastern; Northern; South Eastern; Wales 
and Chester; and Western. Th e ‘Old Bailey’ is the name given to the Central Criminal 
Court in London, a Crown Court in the South Eastern Circuit. Th e Court is divided 
into three tiers:

First-tier courts are those in which High Court judges, circuit judges, and record-• 
ers sit. Th ey have higher levels of security to deal with the most diffi  cult prisoners. 
Th e full range of criminal work, together with High Court civil work (see below, 
Chapter 8), is dealt with in these courts.
Second-tier courts are the same, though no civil work is conducted in them.• 
Th ird-tier courts are presided over only by circuit judges or recorders.• 

Th e off ences dealt with in the Crown Court are themselves divided into three classes, 
under directions given by the Lord Chief Justice:

Class 1—Generally heard by a High Court judge, these are the most serious • 
off ences which include treason and murder.
Class 2—Off ences which include rape that are usually heard by a circuit judge • 
under the authority of the presiding judge.
Class 3—Includes all other off ences, such as kidnapping, burglary, grievous bod-• 
ily harm and robbery, which are normally tried by a circuit judge or recorder.

Th e obvious intention is that the most serious off ences should be dealt with by the 
most senior judges.

Th e Crown Court also has powers to sentence persons convicted in the magistrates’ 
court where the magistrates have decided that their own powers of sentencing are 
inadequate. In addition, the Crown Court hears appeals from decisions of the magis-
trates’ court.
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Workload

Committals and cases sent for trial. According to Judicial and Court Statistics 2010, 
in that year the Crown Court had around 98,000 cases committed to it, and around 
100,000 cases were dealt with (including some left  over from the previous year). In 
69 per cent of cases the defendant pleaded guilty. Only 29 per cent followed a plea of 
not guilty. Th us considerably less than a third went to trial. 43 per cent of trials were 
‘cracked trials’, i.e. cases originally listed for trial, but where the accused changed his 
plea from not guilty to guilty, most commonly on the day of the trial. Another 14 per 
cent of trials were ‘ineff ective’ trials, the majority where the defendant was absent, or 
unfi t to stand trial or because a prosecution witness is absent.

Th ese represent a considerable drain on resources, for two reasons. First, when 
judges cannot hear a cracked or ineff ective case, it is usually too late to give them 
something else to do. Secondly, cases that collapse at the last minute waste enormous 
amounts of work put in by the CPS in preparing a case for trial. Th e DPP announced 
in October 2010 that he would be reviewing current practice to fi nd ways of bringing 
cases to court more effi  ciently. Although the outcome of this process is not yet known, 
it will again highlight the tension between the ‘due process’ and the ‘bureaucratic’ 
models of criminal justice.

Of those pleading not guilty to all charges, 64 per cent were acquitted. Of these, only 
about 25 per cent were acquitted as the result of a not guilty verdict from the jury; 62 
per cent were discharged by the judge, and nine per cent were acquitted on the direc-
tion of the judge.

Of the defendants who were convicted aft er pleading not guilty (about ten per cent 
of all those dealt with in the Crown Court), only 19 per cent were convicted on the 
basis of a majority verdict; the rest were convicted by the unanimous decision of the 
jury.

Committals for sentence. Around 39,000 committals for sentence were made; and 
around the same number of cases were dealt with.

Appeals. Just over 14,000 appeals from magistrates’ courts were made, and a similar 
number were dealt with. Of these, 47 per cent were allowed or resulted in a variation 
of the sentence.

Waiting times. Th e average waiting time—the time between the magistrates either 
committing or sending the case to the Crown Court—was 14.2 weeks for those com-
mitted for trial and 18.6 weeks for those sent for trial. Waiting times were generally 
shorter for those held in custody than those on bail; they were also shorter for those 
pleading guilty than for those pleading not guilty.

Hearing times. Th e average hearing times were:

for not guilty pleas in sent for trial cases, 19.5 hours;• 
for not guilty pleas in committed for trial cases, 7.3 hours;• 
for guilty pleas, 1.7 hours;• 
for sentence, 0.5 hours;• 
for appeals from magistrates’ courts, 1.1 hour.• 



 the criminal justice system  125

Comment

Th e most obvious point is that, as in the magistrates’ courts, full-scale trials following 
a plea of not guilty are a statistical rarity:

A signifi cant percentage of those who plead not guilty are ultimately acquitted, • 
though far more are on the direction of the judge rather than as the result of a 
jury verdict.
Th e newspapers may give the impression that cases in the Crown Court take sig-• 
nifi cant amounts of time, particularly where there is a full trial. Although trials 
take longer than other forms of disposal, sent for trial cases (the most serious) on 
average last under 20 hours (about three days of court time).
Th e ‘success rate’ in appeals could be seen as raising some questions about the • 
quality of magistrates’ decisions, though the total number of appeals is a tiny 
proportion of the total number of cases dealt with by the magistrates.

Issues in the criminal justice trial system

Charge and plea bargaining

Th e high level of guilty pleas in both the magistrates’ and Crown Courts may suggest 
that the police and prosecution allow only the strongest cases to come before a court. 
But it may nonetheless seem surprising that, in a system where the theory is that all are 
innocent until proved guilty, so few accused actually take advantage of the due process 
model of criminal justice and submit the evidence presented by the prosecution for 
testing before either the magistrates or a jury.

Of course there are cases where the evidence is so overwhelming that a guilty plea is 
the only sensible option for the accused. But in less clear-cut cases, at least part of the 
answer to this puzzle arises from the fact that those within the criminal justice system 
work quite hard, through various forms of bargaining, to ensure that accused persons 
plead guilty. Th is saves considerable amounts of court time (as the statistics for average 
hearing times set out above clearly show) and thus expense and other resources. Th ere 
are various practices that may occur to assist the accused in deciding what plea to enter.

First, there may be a negotiation between the prosecutor and the defence about the 
charge to be proceeded with before the courts. If the accused is willing or can be per-
suaded to plead guilty to a charge that carries a less severe penalty, the prosecution 
may then decide not to pursue an alternative charge that could arise from the same 
factual situation, which might attract a more severe penalty.

Secondly, there may be an indication that if a plea of guilty is entered, then, in pass-
ing sentence, the judge may reduce the sentence he might otherwise have imposed. 
Direct negotiations between defence lawyers and judges on sentence, commonplace 
in the United States, do not take place here. Further, the decision in R v Turner ([1970] 
2 QB 321, CA) makes it clear that judges may not indicate the sentence they are plan-
ning to impose, nor indicate how that sentence might change were the defendant to 
plead guilty.
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However, at the end of a hearing, section 48(2) of the Criminal Justice and Public 
Order Act 1994 requires a judge to give reasons for any reduction in the sentence from 
what would normally be expected for the off ence in question taking normal sentenc-
ing guidelines into account. Th e Criminal Justice Act 2003 also requires courts to take 
into account the stage in the proceedings at which the guilty plea was off ered, and the 
circumstances in which it was made. In practice, judges allow a discount of between 
25 and 33 per cent in cases where the defendant pleads guilty: the earlier the plea, the 
higher the discount.

Th e formal legal position on these practices is that undue pressure must not be put 
on defendants to enter any particular plea, as this may lead the innocent to plead guilty 
to a crime they did not commit. In other words, such practices do not fi t with the due 
process model of the criminal justice system. Th e reality is, however, that justice is 
frequently negotiated, a practice justifi ed by the added effi  ciency that it brings to the 
system, thus fi tting the crime control model. Th e extent to which such practices should 
be condoned is the subject of considerable debate in the criminal justice literature.

Jury trial

A second issue of considerable current importance relates to the use of juries to deter-
mine the facts in Crown Court trials. Th ree issues can be considered separately: Are 
juries competent to decide cases? To what extent should the accused be entitled to 
choose trial by jury in those cases where a choice is open to them? Should the classifi -
cation of indictable off ences (for which the right to trial by jury arises automatically) 
be altered?

Th e competence of juries. Jury trial is perceived by many as one of the great strengths 
of the English criminal justice system. Th ere is an enormous literature on juries, 
asserting their importance as a defender of civil liberty and a bulwark against oppres-
sion by the state. Indeed, the use of juries may be said to legitimate decision taking in 
the criminal justice system by enabling decisions to be taken by ordinary lay people. 
Th is reinforces the independence of the judicial system in this context and thus fi ts 
with the constitutional separation of the courts from other decision-making bodies. 
(See below, Box 5.13.)

Box 5.13 System in action

Case study: the case of Mr Ponting

There have certainly been historically signifi cant, if rare, cases where juries appear, 
despite the weight of evidence, to have acted on their conscience to protect civil lib-
erty by fi nding persons not guilty of crimes which may be said to have signifi cant politi-
cal overtones. The example of the acquittal of Clive Ponting is often cited. Ponting was 
a former civil servant, accused of offences under the Offi cial Secrets Act 1911 after he 
had passed to a Member of Parliament confi dential documents relating to the sinking 
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of an Argentinian battleship during the Falklands War in 1982. Despite a ruling from 
the judge that Ponting had no authorization to pass the documents on, and that there 
was no other lawful justifi cation for his action, the jury acquitted him. It was assumed 
that the jury had decided that the moral arguments in favour of his doing what he did 
outweighed the legal arguments that what he did was unlawful.

Important changes to the constitution and functions of juries have been made over the 
years. Before 1972, occupation of a house with a prescribed rateable value was one of 
the criteria for selection. Since then most of the restrictions on jury qualifi cation have 
gone (with the exception of those relating to mentally disordered persons and certain 
groups of convicted persons). Th is has led to profound changes in jury composition, 
certainly in terms of their class composition. Since 1981, selection for jury service 
has been by random selection using a computer. Perhaps the most signifi cant change 
occurred in 1967 when the ability of juries to determine cases on the basis of majority 
verdicts was introduced.12

Despite the arguments in favour of jury trial, which have considerable force, little 
is actually known about how juries function. Direct research into the work of the jury 
is not permitted. Th e only research currently available is through the use of ‘surro-
gate’ juries dealing with hypothetical situations, or secondary analysis of data on the 
outcomes of trials. In 2010, an important study—which had used both these research 
methods—was published by the Ministry of Justice. (See below, Box 5.14.)

Box 5.14 System in action

Are juries fair?

Professor Cheryl Thomas sought to discover whether juries were fair, in particular 
toward defendants from the black and ethnic minority communities who are statisti-
cally over-represented in the criminal courts. The research found no evidence of jury 
bias, though the report also acknowledged that where all-white juries dealt with black 
defendants, there might be a perception of bias.

The report dealt with some misconceptions about jury verdicts. For example, in rape 
cases, contrary to popular belief and previous government reports, juries actually con-
vict more often than they acquit in rape cases (55 per cent jury conviction rate); other 
serious offences (attempted murder, manslaughter, GBH) have lower jury conviction 
rates than rape.

12 See now the Juries Act 1974, s. 17. Majority verdicts are subject to an important Practice Direction 
[1967] 1 WLR 1198, and [1970] 1 WLR 916 which regulates their use. Current data on the use of majority 
verdicts are given in the text above.
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Box 5.13 Continued
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Jury conviction rates for rape vary according to the gender and age of the complain-
ant, with high conviction rates for some female complainants and low conviction rates 
for some male complainants. This challenges the view that juries’ failure to convict in 
rape cases is due to juror bias against female complainants.

Further, the research found that in courts with over 1,000 jury verdicts in 2006–08, 
the conviction rate ranged from 69 per cent to 53 per cent. There were no courts with 
a higher jury acquittal than conviction rate. This dispels the myth that there are courts 
where juries rarely convict.

More worrying was the ability of jurors to understand directions given by judges. 
The study involved 797 jurors at three courts who all saw the same simulated trial and 
heard exactly the same judicial directions on the law. Most jurors at Blackfriars (69 
per cent) and Winchester (68 per cent) felt they were able to understand the direc-
tions, while most jurors at Nottingham (51 per cent) felt the directions were diffi cult 
to understand.

Jurors’ actual comprehension of the judge’s legal directions was also examined. 
While over half of the jurors perceived the judge’s directions as easy to understand, 
only a minority (31 per cent) actually understood the directions fully in the legal terms 
used by the judge. Younger jurors were better able than older jurors to comprehend 
the legal instructions, with comprehension of directions on the law declining as the 
age of the juror increased.

A written summary of the judge’s directions on the law given to jurors at the time of 
the judge’s oral instructions improved juror comprehension of the law: the proportion 
of jurors who fully understood the legal questions in the case in the terms used by the 
judge increased from 31 per cent to 48 per cent with written instructions.

Professor Thomas argued that the judiciary should reconsider implementing the 
Auld recommendations for issuing jurors with written aide-memoires on the law in all 
cases.
Source: <www.justice.gov.uk/publications/docs/are-juries-fair-research.pdf>.

Th ere have been many suggestions that particular types of case—lengthy and complex 
fraud trials are given as the prime candidate—are not suitable for jury trial. Th is has 
led to alternative proposals being adopted, for example judges sitting with a panel of 
lay assessors, or such cases being heard by a panel of judges rather than just a single 
judge. (Th ere are signifi cant dangers in allowing facts to be found from disputed evi-
dence by a single adjudicator.)

Part 7 of the Criminal Justice Act 2003 made provision for the possibility of trials 
without a jury. First, it would have enabled the prosecution to apply for a trial of a 
serious or complex fraud case to proceed in the absence of a jury. In fact the section of 
the Act that would have enabled this to happen was never brought into eff ect, and the 
Coalition government is currently taking action to repeal the relevant law.

Jury conviction rates for rape vary according to the gender and age of the complain-
ant, with high conviction rates for some female complainants and low conviction rates 
for some male complainants. This challenges the view that juries’ failure to convict in 
rape cases is due to juror bias against female complainants.

Further, the research found that in courts with over 1,000 jury verdicts in 2006–08, 
the conviction rate ranged from 69 per cent to 53 per cent. There were no courts with 
a higher jury acquittal than conviction rate. This dispels the myth that there are courts 
where juries rarely convict.

More worrying was the ability of jurors to understand directions given by judges. 
The study involved 797 jurors at three courts who all saw the same simulated trial and 
heard exactly the same judicial directions on the law. Most jurors at Blackfriars (69 
per cent) and Winchester (68 per cent) felt they were able to understand the direc-
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judge increased from 31 per cent to 48 per cent with written instructions.

Professor Thomas argued that the judiciary should reconsider implementing the 
Auld recommendations for issuing jurors with written aide-memoires on the law in all 
cases.
Source: <www.justice.gov.uk/publications/docs/are-juries-fair-research.pdf>.

Box 5.14 Continued

www.justice.gov.uk/publications/docs/are-juries-fair-research.pdf
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Secondly, the Act provided for a trial to be conducted without a jury where there 
was a real and present danger of jury tampering, or continued without a jury where the 
jury has been discharged because of jury tampering. (For a case study, see below, Box 
5.15.) Th e Act also provided a right of appeal to the Court of Appeal for both prosecu-
tion and defence. Where a trial is conducted or continued without a jury and a defend-
ant is convicted, the court is required to give its reasons for the conviction.

Box 5.15 System in action

Case study: the case of the Heathrow bullion robbers

Although the law came into force in 2006, it was not until 2010 that, for the fi rst time, 
a court used the power to hold a criminal trial without a jury. The case involved four 
persons who had been accused of armed robbery at Heathrow Airport in 2004, involv-
ing the theft of more than £1,750,000 in a variety of foreign currencies. An earlier trial 
had been stopped because there was evidence of jury tampering. In this case, the 
court accepted the prosecution’s argument that there was still a very real threat of jury 
tampering, which justifi ed the case being tried by a judge sitting on his own.

Despite concerns expressed, this procedure has hardly been used. The CPS has pro-
vided a very detailed note setting out the conditions on which they might argue for a 
trial to proceed without a jury.
Source: <www.cps.gov.uk/legal/l_to_o/non_jury_trials/>.

While some believe that juries are too ready to acquit defendants, the reality is that 
far more acquittals are ordered by the trial judge. Th ere are no serious proposals that 
jury trial should be abolished. Such a step would be politically quite unacceptable, and 
too great a move from the due process model to the crime control model of criminal 
justice.

Choice of mode of trial. A quite distinct issue, though also a matter of consider-
able controversy, is the question of who should have the right to choose jury trial in 
those cases that are triable either way. Following the Royal Commission on Criminal 
Procedure’s report in 1993, the Blair government proposed that the decision should 
be made by the magistrates before whom all such cases initially come, and not left  to 
the discretion of the accused. Powerful voices dissented, arguing that such a change 
would involve a fundamental issue of principle, which, once conceded, would further 
undermine the due process model of criminal justice. Having unsuccessfully tried 
twice to get such a proposal through Parliament, the government decided not to pur-
sue this issue.

Should the classifi cation of indictable off ences be altered? Th ere is a quite distinct 
argument that the present classifi cation of off ences allows some cases to be tried by 
juries where this does not seem warranted by the seriousness of the off ence. Th ere 
have been examples of reclassifi cation happening in recent years. For example, the 
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Criminal Justice Act 1988 reclassifi ed a number of motoring off ences as summary only. 
Th ere have been other attempts to reclassify certain types of minor theft  as summary 
off ences, thereby denying those accused of them the right to trial by jury. Proposals for 
change are always countered by the ‘thin end of the wedge’ argument, that any step in 
this direction will encourage governments to take further steps in the same direction, 
hereby reducing the scope of jury trial still further. Th e Criminal Justice Act 2003 took 
a step in this direction by increasing the sentencing powers of the magistrates’ courts 
from six to 12 months. Th us they are now able to deal with a number of more serious 
off ences that before had to go to the Crown Court for sentencing.

Representation

Th e criminal defence system is discussed below, Chapter 10, p. 272.

Sentencing

In the same way that the criminal justice system as a whole may be seen to depend on a 
variety of confl icting social theories, so too is sentencing policy and practice based on 
a variety of confl icting theories. Th e literature on theories of sentencing is extensive. 
Ashworth has classifi ed the approaches under fi ve main headings:

desert (retributive) theories;• 
deterrence theories;• 
rehabilitative theories;• 
incapacitative theories; and• 
restorative (reparative) theories.• 

Desert or retributive theories take as their focus the idea that punishment is a natural 
or appropriate response to crime, at least so long as it is proportionate to the crime 
committed. It is assumed that a person who commits a crime deserves to be punished; 
and that society is entitled to see that retribution is exacted from the off ender. Th e 
problem of determining whether sentences are in fact proportional to the off ence is, of 
course, a matter on which there can be great room for debate—and oft en is when the 
press criticize judges for apparently light (occasionally over-harsh) sentencing.

Deterrence theories off er a slightly diff erent view. Here the perspective is on deter-
ring future off ending behaviour by punishing the off ender currently before the author-
ities. Such a theory would then justify harsher penalties being imposed on an off ender 
who has committed the same off ence on more than one occasion than would be the 
case for a fi rst off ender. Th e research literature does not off er great confi dence that, in 
practice, policies of deterrence work. Nonetheless they are very important politically, 
and indeed have led to the adoption of mandatory sentences for certain categories of 
repeat off enders.

Rehabilitative sentencing focuses on the off ender and eff orts to change his behav-
iour so that he can become a full and productive member of society. It may be assumed 
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that off enders are in some way unable to cope with life and thus need professional 
support to change. It involves elements of diagnosis and treatment; it also implies that 
particular decisions need to be tailored to the individual off ender.

Incapacitative sentencing focuses on the need to identify particular individuals or 
groups who are likely to do serious harm in the future, and who therefore need to be 
removed from society (‘incapacitated’) to prevent such harm occurring. Th e diffi  cul-
ties of imposing what may be severe penalties on the basis of what may happen in the 
future are obvious, but arise, for example, in the context of convicted paedophiles.

Restorative approaches concentrate more on the victim and the need for the off ender 
to make amends to the victim. Restorative justice shares with rehabilitative models the 
belief that such outcomes will encourage the off ender to change his way of life, but the 
focus on the victim is distinctive. Th e use of these approaches in youth justice has been 
noted above.

Th e Criminal Justice Act 2003 for the fi rst time set out a statutory list of the princi-
ples and purposes of sentencing, refl ecting the approaches outlined above. (See below, 
Box 5.16.) Given the confl icting nature of these theories, it is not entirely obvious what 
the purpose of doing this was. As with general theories of criminal justice, diff erent 
rationales for sentencing practice need to be understood so that not only the present 
law but also possible alternatives to it can be assessed.13

Box 5.16 Legal system explained

Purposes of sentencing

The Criminal Justice Act 2003 listed the following as the purposes to which the court 
must have regard: (1) the punishment of offenders; (2) the reduction of crime (includ-
ing its reduction by deterrence); (3) the reform and rehabilitation of offenders; (4) the 
protection of the public, and (5) the making of reparation by offenders to persons 
affected by their offences.

In relation to young offenders, the Criminal Justice and Immigration Act 2008 has a 
different list refl ecting a different approach. Here, the court must have regard to (1) the 
principal aim of the youth justice system (which is to prevent offending (or reoffend-
ing)) by persons aged under 18; (2) the welfare of the offender, and (3) the purposes of 
sentencing. These are: (1) the punishment of offenders; (2) the reform and rehabilita-
tion of offenders; (3) the protection of the public, and (4) the making of reparation by 
offenders to persons affected by their offences.

Determining sentencing policy is extremely hard. Politicians seek to reassure the pub-
lic that they are taking crime seriously and therefore place emphasis on the deterrent 

13 Th e powers of the courts to sentence off enders were consolidated in the Powers of Criminal Courts 
(Sentencing) Act 2000; they have already undergone major revision, particularly resulting from the enact-
ment of the Criminal Justice Act 2003.
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eff ect of penalties, particularly custodial sentences. Th ey are supported in this by sec-
tions of the mass media that make rational discussion of sentencing policy and prac-
tice extremely diffi  cult. Research tends to show that, in many cases, so-called deterrent 
sentences do not in general deter. Th is leads to arguments that there should be more 
emphasis on rehabilitation and reparation. Certainly, the range of penalties available 
to the courts has grown in recent years. In particular new forms of ‘community sen-
tence’, in which the off ender is obliged to undertake some form of reparative work in 
the community and for the victim, have been introduced. Th e problem with commu-
nity sentences is convincing the public that they are not a ‘soft -option’. (For some basic 
facts on current sentencing outcomes see below, Box 5.17.) Current sentencing policy 
is based on provisions in the Criminal Justice Act 2003. Further change is in the wind 
following the introduction of the Legal Aid, Sentencing and Punishment of Off enders 
Bill 2011.

Th e principal features of the current sentencing regime are set out below in Box 5.18.

Box 5.17 System in action

Sentencing: some basic facts

In 2009, some 1.405 million offenders were sentenced, having been found guilty of 
indictable or summary offences. Seven per cent (100,200) were sentenced to imme-
diate custody, with an average sentence length of 13.7 months. Fourteen per cent 
(195,800) were given a community sentence. Sixty-seven per cent (945,500) were 
fi ned.

The volume of fi nes has fallen by 16 per cent since 1998, while over the same period 
the use of community sentences has increased to 190,000 (14 per cent).
Source: Ministry of Justice, Sentencing Statistics: England and Wales 2009 (London, 
Ministry of Justice, 2010) at Chapter 1.

Box 5.18 System in action

Criminal Justice Act 2003: the principal features

Magistrates’ sentencing powers. The Act extended magistrates’ maximum sentencing 
power from six to 12 months. This was designed to reduce the number of cases sent to 
the Crown Court, particularly those committed there for sentence.

Generic community sentences. The Act created a single community sentence under 
which a range of measures formerly attached to different types of community orders 
remain available. It also set out the tests that must be met before a community order is 
made. The statutory tests are supplemented by guidance from the Sentencing Council 
(see below, Box 5.19).

Short custodial sentences. These were identifi ed as particularly problematic. They were 
too short to offer the offender any rehabilitation but when the offender came out from 
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prison, there was no further supervision for him. Recidivism was common. The 2003 
Act offered three alternatives. The fi rst is ‘custody minus’. A short prison sentence can 
be suspended for up to two years while requirements to do some work in the commu-
nity that is set by the court are undertaken. If the offender breaches any of the require-
ments, the custodial term is activated, and the sentence becomes one of custody plus. 
Committing a further offence during the period of suspension also counts as breach.

The other two, ‘intermittent custody’, where the custodial element would be served 
intermittently e.g. at weekends, and ‘custody plus’, where those sentenced to less than 
a year could have a mix of prison and community sentence, were never implemented, 
and are being repealed by the Coalition government in the Legal Aid, Sentencing and 
Punishment of Offenders Bill 2011

Sentences of over 12 months. For offenders serving a sentence of over 12 months 
(apart from the sentences for dangerous offenders outlined below) release is made 
automatic at the half-way point. They remain on licence until the end of the sentence.

Sentences for dangerous offenders. The Act also introduced a controversial scheme 
for the sentencing of dangerous adults. Offenders who have committed a specifi ed 
sexual or violent offence and have been assessed as dangerous are to be subject to a life 
sentence, if the maximum penalty is life. If the maximum penalty is less than this (but 
is for ten years’ imprisonment or more), the offender could be subject to a sentence of 
‘imprisonment for public protection’. The court may impose an ‘extended sentence’ 
where the maximum term is between two and ten years’ imprisonment. The Coalition 
government has decided to repeal these provisions and replace them with wider use 
of life sentences where people are convicted for the second time for defi ned serious 
offences. This will remove the element of indeterminacy which was found not to work 
well in practice.

Box 5.19 Reform in progress

Establishment of Sentencing Council

The Coroners and Justice Act 2009 established a new body—the Sentencing Council—
that provides sentencing advice and guidance. It replaced the rather cumbersome 
structure of a Sentencing Guidelines Council advised by a separate Sentencing 
Advisory Panel that was created by the Criminal Justice Act 2003. One feature of the 
new arrangements is that the Council is required by statute to consult the Justice Select 
Committee on any sentencing guidelines it may contemplate making. This is designed 
to ensure that there is at least some democratically elected input into the guidelines-
making process.
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Box 5.18 Continued
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Sentencing practice is frequently the subject of (usually adverse) press comment, much 
of which is ill-informed. Judges and magistrates are oft en criticized for sentencing too 
lightly. Yet there are proportionately more people in prison in England and Wales than 
in almost any other European country. Although more community sentences are now 
handed down than custodial ones (particularly by magistrates) prison overcrowd-
ing remains a source of considerable tension in the criminal justice system. Judges 
are told both to impose severe sentences where necessary and not to send people to 
prison unless absolutely essential. Both the design and implementation of sentencing 
policy is extremely controversial. At least in part this is because there are strongly held 
assumptions about the eff ectiveness of particular forms of case disposal that are not 
borne out either in practice or in the results of research. It is a topic on which rational-
ity is oft en found to be in short supply.

Assets recovery

An additional form of penalty arises from the principle of assets recovery. Although 
this has been possible in specifi c contexts (e.g. seizing the proceeds of drug traffi  ck-
ing) for some time, the principle was put on a more general basis in the Proceeds 
of Crime Act 2002. Th is created the Assets Recovery Agency. Its principal objectives 
are: to disrupt organized criminal enterprises through the recovery of criminal assets, 
thereby alleviating the eff ects of crime on communities; and to promote the use of 
fi nancial investigation as an integral part of criminal investigation, within and outside 
the Agency, domestically and internationally, through training and continuing pro-
fessional development. It was subject to the criticism that its impact had been some-
what limited with only modest amounts of assets being recovered. In view of these 
criticisms, the Agency was abolished in 2008, its work being moved into the Serious 
Organised Crime Agency (SOCA) (see above, p. 87). Where it will go to next, when 
SOCA is replaced by the National Crime Agency, is currently not clear. Nonetheless, 
asset recovery has become a more central aspect of criminal policy, particularly in 
relation to serious organized crime.

The post-trial stages

Criminal appeals14

Th ose convicted in magistrates’ courts can appeal to the Crown Court, either against 
conviction or against sentence. In 2010, there were around 13,800 appeals from the 
magistrates’ courts to the Crown Court. Forty-fi ve per cent of the appellants dealt with 
either had their conviction quashed or their sentence varied. Th irty per cent of appeals 
were dismissed. Th e remaining 25 per cent were otherwise disposed of.

14 For consideration of appeals in civil cases, see below, Chapter 8, p. 227.
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Appeals from the Crown Court can be made to the Court of Appeal (Criminal 
Division), but only with the leave of the court. In 2010, the Court of Appeal dealt 
with 7,250 applications for permission to appeal, of which 5,500 were against the sen-
tence imposed, and 1,500 were against conviction. Of these, permission was granted 
in 1,462 cases. Sentence appeals were allowed in 1,456 (56 per cent) of cases heard; 
conviction appeals led to 187 convictions (7 per cent) being quashed. Fift y-six retrials 
were ordered.

Th ere is the possibility of a further appeal to the Supreme Court, but this can only 
be exercised with the permission of the court. Th e Supreme Court gives permission in 
only a handful of cases.

Criminal Cases Review Commission

One of the most serious challenges facing the criminal justice system is ensuring that 
miscarriages of justice do not occur. Notwithstanding the opportunities for appeal 
and the outcomes of appeals, there will always be cases where the full facts have not 
emerged at trial or on subsequent appeal, possibly because there have been failures by 
the police or prosecution to put evidence before the court.

Th e Criminal Cases Review Commission was established in 1997 under Part 2 
of the Criminal Appeal Act 1995. Th is followed recommendations from the Royal 
Commission on Criminal Justice, 1993.

Th e Commission usually considers only those cases that have been through the 
normal judicial appeal process. It started undertaking casework at the end of March 
1997; by the end of October 2011 it had received nearly 14,000 applications. Many 
of the applications are rejected as being not admissible. Of over 13,000 cases closed 
(which include inadmissible cases), only around 480 have been referred to the Court of 
Appeal. Of the 458 cases that have been dealt with by the Court of Appeal, 320 resulted 
in the conviction being quashed or the sentence reduced; in 134 cases the original 
decision was upheld; and four cases were reserved for further consideration.

Reviews are conducted by case review managers. Decisions on the outcome of the 
work of the case review managers are taken by the Commission. Th e Commission has 
nine members, appointed from a variety of backgrounds. Any decision to refer a case 
to the Court of Appeal is taken by a committee of at least three members.

Th e function of the Commission is to consider whether there would be a real pos-
sibility that a conviction, fi nding of fact, verdict, or sentence would not be upheld by 
the court, were a reference back to be made. In relation to reviews of convictions, there 
has to be either a legal argument or evidence that had not been raised at the trial or on 
appeal, or other exceptional circumstances; in relation to sentencing, again there has 
to be legal argument or information about the individual or the off ence that was not 
raised during the trial or on appeal.15

15 A detailed account of the work of the Commission can be found in its Annual Reports (London, 
Criminal Cases Review Commission, annual).
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Parole and the work of the Parole Board

Even though the court may have imposed a custodial sentence in a particular case, this 
does not mean that the convicted person will serve the whole period of the sentence. 
Sentences are subject to review by the Parole Board. Th is body was established under 
the provisions of the Criminal Justice Act 1967 and has been in operation since 1968. 
Its primary function is to make risk assessments that inform decisions whether pris-
oners can be released back into the community early. While protection of the public 
is crucial, the Board seeks to enhance the rehabilitative eff ect of prison in cases where 
that seems possible. Th e responsibilities of the Board vary, depending on diff erent 
types of case. Important changes to the work of the Board were made by the Criminal 
Justice Act 2003 (see below). In its review of public bodies, the Coalition government 
decided that the Parole Board should be retained. Nevertheless, further changes to its 
functions and status are currently under consideration.16

Determinate sentence cases

Cases determined under the Criminal Justice Act 1991. Where a convicted person was 
sentenced to a fi xed term of imprisonment on or aft er 1 October 1992, he becomes 
eligible for parole half-way through his sentence, backdated to include any time spent 
in custody on remand before the trial. (For those sentenced before 1 October 1992, the 
date of eligibility for parole arose one-third of the way through the sentence.) Th us a 
prisoner sentenced to four years on 2 January 1994, who had also spent six months in 
custody on remand, became eligible for parole on 2 July 1996—the parole eligibility 
date (PED).

Six months before the PED, offi  cers of the Parole Board begin gathering informa-
tion to enable a panel from the Parole Board to take an initial decision on whether the 
prisoner may or may not be suitable for parole. Th e prisoner may also be interviewed 
by a Parole Board member. In addition to written reports, the panel is required to take 
into account directions made by the Home Secretary. Th ese give guidance on particu-
lar issues on which the panel must be satisfi ed before fi nding in favour of the prisoner. 
While the decision to grant parole is formally one for the Secretary of State, he has 
delegated his decision-taking powers to the Board in all cases where the prisoner was 
sentenced to a period of less than 15 years. At this stage the decision of the Board is 
a discretionary one; cases are referred to as discretionary conditional release (DCR) 
cases. Th e latest annual report from the Board records that in 2010–11 parole was 
granted in 18 per cent of the 1,381 DCR cases it considered in the year.

Whether or not prisoners are released following a Parole Board review, determinate 
prisoners are automatically released two-thirds of the way through their sentence. 
However, all those released either aft er a parole decision or under the automatic proc-
ess remain subject to supervision by the Probation Service and are subject to recall 

16 See <www.justice.gov.uk/consultations/future-parole-board.htm> (2009). See also report from 
JUSTICE, A New Parole System for England and Wales (London, JUSTICE, 2009).

www.justice.gov.uk/consultations/future-parole-board.htm
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either for reoff ending or for other breaches of the probation supervision until 75 per 
cent of the period of the sentence has expired. (Th e recall rate is about four per cent of 
those serving determinate sentences who have been released on parole.) Although the 
supervision of the Probation Service ends at that point, the remaining 25 per cent of 
the sentence can be reactivated if the person is subsequently committed for another 
criminal off ence.

Th e Criminal Justice Act 2003 made recall to custody an executive decision—by the 
prison and probation services—rather than by the Parole Board itself. Th e off ender has 
the right of appeal to the Parole Board and, even if the off ender chooses not to exercise 
this right, the Parole Board nonetheless scrutinizes all recall decisions to ensure they 
are fairly taken. By allowing the Parole Board to focus on assessing decisions of recall, 
however, the Act removed an anomaly whereby the Parole Board used to both advise 
on the decision to recall and act as an appeal body against those same recalls.

Cases determined under the Criminal Justice Act 2003. For these cases, prisoners 
are automatically released on licence once they have served half their sentence. Th ey 
remain on licence until the end of their nominal sentence. Th us the Board is no longer 
involved in the initial decision to release. However, they retain a key role in deciding 
what should happen should a decision be taken to recall a prisoner for breach of the 
licence. Th e Parole Board now reviews such cases; 14,159 recall cases were reviewed 
in 2010–11. Th e House of Lords held in the case of Smith and West [2005] UKHL 1 
that those recalled had the right to make oral representations. Th is has resulted in 
an increase in the number of oral hearings: 1,301 in 2010–11. Th e role of the Board 
has, therefore, become more like that of an administrative tribunal, less like that of a 
decision-taking agency. Th is is one of the factors that has led the Ministry of Justice to 
reconsider the long-term future of the Parole Board.

Life sentences

Th e Parole Board also has important responsibilities in relation to life sentences. Th ere 
are two sorts of life sentence: mandatory life sentences, where the judge must impose 
a life sentence (as in the case of a conviction for murder); and discretionary life sen-
tences, where this was the sentence that the judge decided was appropriate because of 
the risk that the off ender would commit another off ence. (Th e Board also has respon-
sibilities relating to those subject to the indeterminate sentence of imprisonment for 
public protection: see above, Box 5.18.)

Th e starting point is a decision on the tariff . Th is is the minimum period that the 
prisoner is to serve. Under the provisions of the Crime (Sentences) Act 1997, the tariff  
for mandatory lifers was fi xed by the Home Secretary taking into account a recom-
mendation of the trial judge. Following a decision of the European Court of Human 
Rights (Staff ord v United Kingdom, Application No. 46295/99, 28 May 2002), the 
House of Lords declared that the imposition of the tariff  was indistinguishable from 
sentencing, and thus in eff ect part of the trial process (R v Secretary of State for the 
Home Department, ex p Anderson [2002] UKHL 46). As Article 6 of the European 
Convention on Human Rights requires that tribunals deciding criminal trials must 
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be independent, the role of the Home Secretary was incompatible with Article 6. Th e 
tariff  in all cases is now set by the trial judge.

Th ree years before the expiry of the tariff , the case is reviewed by the Parole Board, 
which considers whether or not a prisoner is suitable to be moved to the more relaxed 
regime of an open prison. On the expiry of the tariff , the Parole Board considers 
whether the prisoner is suitable for release on licence. If it decides to release on licence, 
the prisoner is still subject to supervision by the Probation Service for at least four 
years. At that point (or later) the Home Secretary may decide that the supervision 
requirements can be lift ed. Th e prisoner remains liable to recall and for the balance of 
his sentence to be reactivated for the rest of his life, should there be reason for so doing, 
such as subsequent off ending.

If the Parole Board concludes that, on the expiry of the tariff , release would not be 
appropriate, the case is reviewed, normally every two years.

Procedure

Th e process of reaching these decisions does, however, vary. In the case of mandatory 
lifers, the decision-taking process is similar to that for determinate sentences. Reports 
are prepared; an interview is held by a member of the Parole Board with the prisoner; 
and a decision is reached on the papers. Mandatory lifer panels are specially consti-
tuted to include a judge and a psychiatrist. Again the panel is required to take into 
account directions prescribed by the Home Secretary. Originally, the actual decision 
was taken by the Home Secretary; the Parole Board panel could only make a recom-
mendation. Th e Criminal Justice Act 2003 provides that the Board should take the 
decision.

For discretionary lifers, the process of review involves the compilation of a dossier 
of reports. But there is then a fundamentally important diff erence. An oral hearing 
(rather like a tribunal hearing) is listed before a discretionary lifer panel of the Parole 
Board (which includes a judge and a psychiatrist). Th e prisoner is entitled to legal 
representation at this hearing. At the conclusion of the hearing, the panel may recom-
mend transfer to open prison conditions, or may in appropriate cases direct release. In 
2010–11, the Board arranged around 1,170 hearings relating to discretionary lifers and 
1,430 hearings for those subject to indeterminate sentences who were seeking release 
on parole.

The place of the victim

One of the ways in which the criminal justice system has been transformed in recent 
years is through increased recognition of the victims of crime. As has already been 
noted, the position of the victim is fundamental to the whole criminal justice system 
since the victim’s report that a crime has been committed is, save for the most serious 
off ences, the key to further steps being taken in the criminal process. Further, as also 
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noted, the viewpoint of the victim is one of the factors taken into account by the CPS 
in reaching a decision whether or not to prosecute a case. Th ere are respects in which 
sentencing policy refl ects the impact the criminal activity may have had on the victim. 
Much of the activity in the youth justice system is designed to make the off ender aware 
of the victim’s perceptions of what he has done. Th e Home Offi  ce sought to bring sup-
port for victims (and witnesses) together in its Victims’ Charter (originally published 
in 1997).

In recent years the place of the victim has been given greater statutory recognition. 
Many of the provisions in the Criminal Justice Act 2003, for example those relating 
to bail or the use of video links, are designed to assist victims and other witnesses to 
give evidence. More specifi cally, the Domestic Violence, Crime and Victims Act 2004 
contains a number of provisions designed to ensure that the victim is kept informed 
about the progress of a case, and about the release of a prisoner.

Among the measures included are, fi rst, the Victim’s Charter is transformed into 
a statutory code of guidance, which must be endorsed by Parliament. Secondly, it 
provides that, where a court convicts a person (the ‘off ender’) for a sexual or violent 
off ence and imposes a prison sentence of a minimum of 12 months, the local proba-
tion board must take reasonable steps to establish whether the victim of the off ence 
wishes to make representations about whether the off ender should be subject to condi-
tions on release (and, if so, what conditions), or wishes to receive information about 
those conditions. If the victim does express such a wish, the relevant local probation 
board becomes responsible for forwarding any representations the victim makes to 
the authority responsible for making the decisions about release. Th e board is also 
responsible for informing the victim whether the off ender will be subject to any con-
ditions in the event of release; for providing details of any conditions about contact 
with the victim or his family; and for providing any other information it considers 
appropriate. Similar provisions apply where an off ender has been detained under the 
provisions of the Mental Health Act 1983.

Th irdly, the jurisdiction of the Parliamentary Commissioner for Administration is 
expanded so that she can investigate and report on complaints that a duty under the 
code of practice for victims has been breached. Th ese relate to complaints that any 
person has failed to comply with a duty to victims relating to the need to keep victims 
informed. Th e Parliamentary Commissioner has the same powers to obtain evidence 
and examine witnesses as she has in relation to complaints of maladministration. (See 
Chapter 6.)

Fourthly, the Act provided for the creation of the post of Commissioner for Victims 
and Witnesses. Th e Commissioner’s primary functions are: to promote the interests of 
victims and witnesses of crime and anti-social behaviour; and to take steps to encour-
age good practice in their treatment and to keep the code of guidance under review. 
Th e Commissioner is given various ways in which she can carry out these functions, 
including making reports to the Secretary of State, commissioning research, and 
making recommendations to an authority within his remit (a broadly defi ned group of 
those working in and around the criminal justice system). Further, the Commissioner 
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must provide advice on issues relating to victims and witnesses of crime and anti-
social behaviour when requested to do so by any government minister. Th e authori-
ties within the Commissioner’s remit may also ask the Commissioner to give specifi c 
advice in connection with the information they provide, through whatever medium, 
to victims and witnesses. Th e post was held, since July 2010, by Louise Casey, who 
came to the job with a formidable reputation for speaking up about the consequences 
of anti-social behaviour. She brought this outspoken approach into her new role. She 
issued several reports and made a number of important speeches about how the crim-
inal justice system fails the victims of crime, particularly serious violent crime. In 
October 2011 alone she published reports on research into the view of victims on their 
experience of court and sentencing, and on the needs of families suff ering bereave-
ment because of homicide. She recently announced her resignation to take up a new 
role. Th e Justice Secretary has published a letter thanking her for her work, but also—
possibly ominously—indicating that her resignation gives an opportunity to rethink 
the Commissioner’s role.

Fift hly, the Act provided for the appointment of a Victims’ Advisory Panel, which 
the Home Secretary could consult on matters relating to victims and witnesses of 
crime and of anti-social behaviour. Th e Coalition government, however, decided to 
abolish the Panel.

Th ree further developments may be briefl y noted: victim support schemes; the 
criminal injuries compensation scheme; and compensation orders.

Victim support schemes

Th ere are now about 365 local victim support schemes with some 15,000 volunteers 
off ering help to over 1.5 million victims. In the Crown Court, there are another 1,500+ 
volunteers helping over 120,000 victims and witnesses who have to attend court. Th ese 
do a great deal of work trying to reassure the victims of crime that they have not been 
targeted, but are simply the victims of opportunistic criminal activity. Th ey also help 
victims and other witnesses cope with the stress and strain of appearing in court.

The Criminal Injuries Compensation Scheme

Th is has been in operation for many years. Th is state-funded scheme was revised in 2001 
and further revised in 2008. It is administered by the Criminal Injuries Compensation 
Authority. In 2010–11, the scheme paid about £280 million compensation to success-
ful claimants. (Around 50 per cent of applications are unsuccessful.) Th e scheme is 
limited to victims injured as the result of violent criminal activity directed towards 
them. Critics point out that other negative consequences of being the victim of crime 
are not thus compensated.

Two specifi c points may be noted. First, the amounts of compensation paid are 
defi ned in a statutory tariff ; they are not assessed in the same way as damages for 
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personal injury in civil litigation. Th is leads to complaints that the scheme under-
compensates the victims of crime, particularly where they have suff ered other than by 
way of physical injury. Secondly, as a result of amendments in the Domestic Violence, 
Crime and Victims Act 2004, it is now provided that the courts, when making a com-
pensation order (see below), can require sums obtained from the off ender to be used to 
compensate the Compensation Injuries Fund (in cases where an award from the fund 
has been made).

Compensation orders

In addition to this statutory scheme, since 1972 the criminal courts have had power to 
order those convicted of crimes to pay compensation to their victims. Th ese powers 
have been developed so that there are circumstances in which a compensation order 
may be imposed as the sole penalty. Since 1988, the courts have been required to con-
sider making compensation orders in defi ned groups of cases involving death, injury, 
loss, or damage, and to give reasons where an order is not made. And since 1991 the 
limits on the sums that magistrates may order as compensation have been increased. 
Th ese developments may be seen as more reparative forms of outcome for the criminal 
justice system.

A strategic approach to criminal justice?

Underpinning all the reforms of the criminal justice system that have been considered 
above has been the recognition by successive governments of the need for a more inte-
grated approach to dealing with crime. Numerous initiatives have been taken in recent 
years to try to deliver this. Indeed the pace of change has been breathtaking. Th ings 
have moved so quickly that it is oft en hard to assess the impact of all this change on the 
ground. Th e objective of a more integrated approach is clearly sensible. But these oft en 
involve getting those working in the criminal justice system to work in new ways. 
Unless there is a clearly defi ned and well-run programme of change management, the 
outcomes may not be as fully integrated on the ground as system planners may hope. 
At present, the eff ects of all these changes are not clear; too much has happened too 
recently.

Th ere are complaints from many quarters about the pace of change. But clearly 
the government wants results, not least to satisfy political demands to be seen to be 
getting on top of crime. A number of emerging themes may be noted in this fi nal 
section. First, a new approach to the delivery of criminal justice was the subject of an 
important trial in Liverpool—the Community Justice Centre (see below, Box 5.20). 
However, plans for creating a number of similar centres in other towns are currently 
on hold.



142  introduction to the english legal system

Box 5.20 Reform in progress

Case study: the North Liverpool Community Justice Centre

This new initiative is designed, in the government’s words, ‘to improve quality of 
life in the area by reducing criminal activity and the fear of crime, while providing 
advice and support to the community’. It is based on a successful project in New York 
city. The centre, which opened fully in 2005, is designed to work in partnership with 
local people to provide help with a wide range of problems and deal with offences 
committed against the community that affect quality of life, for example vandal-
ism, fl y-tipping, and graffi ti. The centre also provides access to support, social, and 
education services for both offenders and local residents. It contains a courtroom, 
run by a single judge, who works closely with the community, to provide consist-
ency for offenders and check that they carry out the sentences they have been given. 
Over 200 North Liverpool residents including parents, teenagers, senior citizens, the 
long-term unemployed, and local business people joined with probation offi cers and 
ex-offenders to help develop plans for the Community Justice Centre and discuss how 
a more holistic approach to low-level offending can have a positive impact on their 
local neighbourhoods.

Findings from independent research among a number of residents, which covered 
the wards of Anfi eld, Everton, Kirkdale, and Walton within the Atlantic Partnership 
area, give a clear indication of how the Community Justice Centre can provide a new 
approach to dealing with criminals damaging the quality of life for residents. Research 
showed that the overall perception is that crime in the area is a problem, with major 
areas of concern being drugs and youth gangs. Against this background, over three-
quarters of those participating believed that the Community Justice Centre is, or could 
be, a good idea. Nearly three-quarters of the residents interviewed were concerned 
that offenders should be sent to court, be sentenced, and rehabilitated quickly. They 
also believed that sentences should be set that involve completing work to benefi t 
the local neighbourhood. Over half thought that the community should have a say in 
the type and location of unpaid work done as part of a sentence. Two-thirds of those 
interviewed supported the idea of a single judge who will make sure that offenders 
carry out their sentences and three-quarters thought the community should be able 
to report what is going on in their area, safely. There is clear agreement that the centre 
should place an emphasis on dealing with anti-social behaviour-type offences, like car 
crime, criminal damage, and fl y-tipping.

Judge David Fletcher, who leads the centre, has said:

There is a lot of support out there for the idea of community justice. Residents are 

telling us they want improvements to their quality of life, including the need for peo-

ple to feel safer, have better support, and a better environment to live in. The centre 

represents the most radical change to occur in the justice system for decades. While 

focusing on reducing crime through tackling its root causes and offering long-term 

support to the community, we can help all law-abiding citizens to be heard, without 

fear of reprisal or intimidation.
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Merseyside Police, the CPS, probation and youth offending teams all have offi ces on-
site to provide a joined-up, problem-solving approach to offending. The centre also 
aims to bring a number of other community advice and support services under one 
roof.

Secondly, there is a lot of emphasis on the use of inspectorates to oversee the work of 
agencies involved in the criminal justice system. (See below, Box 5.21.)

Box 5.21 Legal system explained

Inspectorates in the criminal justice system

The current inspection regime comprises: Her Majesty’s Inspectorate of Constabulary 
(HMIC); Her Majesty’s Crown Prosecution Service Inspectorate (HMCPSI); Her Majesty’s 
Inspectorate of Prisons (HMI Prisons); and Her Majesty’s Inspectorate of Probation 
(HMI Probation). Although constituted differently, they all predominantly ensure the 
safe and proper delivery of the services inspected and promulgate good practice:

HMIC has a stated purpose to promote the effi ciency and effectiveness of policing • 
through inspection of police organizations and functions to ensure agreed standards 
are achieved and maintained, good practice is spread, and performance is improved. 
It has a developing remit, with its inspection responsibilities growing to include 
Her Majesty’s Revenue and Customs (HMRC) enforcement work and the Serious 
Organised Crime Agency (SOCA)—two large non-police agencies. It also provides 
advice and support to the Home Secretary, police authorities and forces and plays a 
role in the development of future leaders.
HMCPSI has a stated purpose to promote continuous improvement in the effi ciency, • 
effectiveness, and fairness of the prosecution services within a joined-up criminal 
justice system, through the process of inspection, evaluation, and identifi cation of 
good practice. It inspects the Customs and Excise Prosecutions Offi ce on a non-
statutory basis.
HMI Prisons has a remit to inspect prison establishments and to report on the condi-• 
tions of those establishments, the treatment of prisoners and other inmates, and the 
facilities available to them. The Inspectorate also undertakes inspection of immigra-
tion removal centres and, by invitation, the military corrective centre.
HMI Probation reports on the work and performance of the National Probation • 
Service and of Youth Offending Teams (YOTs), particularly on the effectiveness of 
work aimed at reducing reoffending and protecting the public. It contributes to 
policy and service delivery by providing advice and disseminating good practice.

HMI Prisons and HMI Probation are jointly developing a shared approach to inspection 
of offender management as it is developed by the National Offender Management 
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Service (NOMS). A fi fth inspectorate, Her Majesty’s Inspectorate of Court Administration 
(HMICA) was abolished by the Coalition government in its review of public bodies.

The remaining inspectorates undertake both single agency inspection and joint 
inspection.

Single agency inspection: The statutory remit of each inspectorate requires it to 
inspect and report on the performance of its relevant organization (or for prisons the 
treatment and conditions of those in custody). This can be done via cyclical inspection 
of an area, risk-based inspection of an area, or thematic inspections on a particular 
topic. Given the current remit of the four inspectorates, their primary attention is on 
the safe and proper delivery of services within their separate organizations.

Joint inspection: This can take the form of either routine or thematic inspections con-
ducted by more than one inspectorate, on a particular topic involving more than one 
inspected organization. These can be done both within the criminal justice system and 
outside in areas such as education, health, or local services; for example HMI Prisons 
routinely inspects with OfSTED, the Royal Pharmaceutical Society, and the British 
Dental Board. Currently joint inspections are resourced from existing budgets and 
must take into account the resource demands of single agency inspection. To facilitate 
cross-criminal justice system inspection, in 1998 the Chief Inspectors established a 
Criminal Justice Chief Inspectors Group (CJCIG) to undertake inspections within the 
criminal justice system on a joint basis. Since then the number of joint inspections has 
increased; initially they were thematic in nature, but since 2003 the inspectorates have 
combined to start inspecting criminal justice areas (or local criminal justice boards).

In 2005, a consultation paper argued that there was a need for institutional reform:

the police reform programme had introduced fundamental changes to the police • 
service that call for the examination of the remit of HMIC, to consider how police 
inspection can support a modernized police service and fi t with new bodies such as 
the National Policing Improvement Agency (a body also abolished by the Coalition 
government);
the changes to the charging process, which involves CPS lawyers in police stations • 
deciding on charges in all but minor cases, and providing the police with early legal 
advice before and during the charging process, have introduced a new partnership 
approach between the police and the CPS (the prosecution team). This involves the 
CPS working with the police locally to implement performance measures and pro-
cedures. These new arrangements require a joined-up inspection regime to support 
effective implementation and delivery; and
the creation of a National Offender Management Service (NOMS) has initiated • 
major change in the delivery of correctional services, introducing end-to-end man-
agement of offenders, whether they serve their sentence in prison, the community, 
or both. The creation of a purchaser–provider split in the provision of services means 
that NOMS will focus on specifying service standards and procuring services rather 
than running them directly, a shift a new inspection regime needs to address.
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Notwithstanding the arguments for bringing together the large number of existing 
inspection functions, proposals for a new ‘super-inspectorate’ have not been taken 
forward.
Source: Adapted from Inspection Reform: Establishing an Inspectorate for Justice and 
Community Safety (London, Criminal Justice System, March 2005).

Th irdly, there has been a notable increase in the powers to deal with people outside 
the formal criminal justice system, through cautions and penalty notices for disorder 
(PNDs) issued by the police. (See above p 107.) Th ese forms of disposal have been 
designed to provide offi  cers with a means of dealing with simple, straightforward cases 
in a prompt and eff ective way, saving police time, reducing bureaucracy, and reserving 
courts for more complex cases. It also avoids the off ender acquiring a criminal record. 
However, while it may be sensible, such procedures are starkly at odds with the due 
process model of criminal justice referred to at the start of this chapter.

Comment

Th ere can be little doubt about the importance all governments attach to reform of the 
criminal justice system. Should there now be a period of refl ection before the introduc-
tion of any further institutional or legislative change? Ideally, this might be desirable. 
However, it is inevitable that, as the Coalition government seeks to fi nd savings in its 
expenditure on criminal justice, there will be more change to come. Th e unanswered 
question—and the challenge for government—is whether the system can be delivered 
more cheaply without compromising the important values on which the criminal jus-
tice system is based.

Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to easily 
research topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Notwithstanding the arguments for bringing together the large number of existing 
inspection functions, proposals for a new ‘super-inspectorate’ have not been taken 
forward.
Source: Adapted from Inspection Reform: Establishing an Inspectorate for Justice and 
Community Safety (London, Criminal Justice System, March 2005).y
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Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Items discussed include: the increased use of out-of-court disposals; the work of the Commissioner 
for Victims; the rescue of the Youth Justice Board; the possibility of televising crime court pro-
ceedings; summary of the sentencing and punishment of off enders provisions in the Legal Aid, 
Sentencing and Punishment of Off enders Bill 2011.
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6
The administrative justice system

Introduction

Although the criminal justice system, discussed in the previous chapter, is institution-
ally extremely complex, the primary focus of the system—on the regulation of forms 
of social behaviour, and dealing with those who transgress the rules—is relatively 
clear. By contrast, the very concept of ‘administrative justice’ is controversial, mean-
ing diff erent things to diff erent people. Traditional analyses of the legal system, focus-
ing on the distinction between criminal and civil law, fail to acknowledge a separate 
system of ‘administrative justice’. Instead, it gets wrapped up in general discussion of 
the civil justice system.

In part, this refl ects the continuing infl uence of the 19th century writer A. V. Dicey, 
who argued that there should not be a separately identifi able body of droit adminis-
tratif (administrative law). He thought that this would result in public offi  cials being 
given legally preferential treatment and thus off end against the fundamental principle 
of the rule of law, that all should be equal under the law.

Over 100 years on, the reality is that the state plays a large part in the regulation of 
society; and there is a vast array of institutions employing individuals who provide 
public services. Although there may still not be a conceptually distinct branch of the 
law that may be described as administrative law, as there is for example in many of 
the countries in Continental Europe, any understanding of the modern English legal 
system must involve recognizing the distinct concept of administrative justice.

Th e primary focus of this chapter is on the institutions in which administrative law 
is practised. First, however, we refl ect on the nature of administrative law and the role 
it plays in modern society.

The role of administrative law: authority and values

As already noted, one feature of the modern world is the signifi cant role of govern-
ment in developing and implementing a vast range of social policies. Implementation 
of social policy depends on law. Administrative law:

provides authority for public servants to deliver government policy, whose legiti-• 
macy is enshrined in the laws (primary, secondary, and tertiary—see above, 
Box 3.5) passed through the parliamentary system;
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authorizes the raising and expenditure of public funds;• 
sets limits to the powers of public offi  cials;• 
creates the institutional mechanisms for calling public offi  cials to account; and• 
provides means for the redress of individual grievances or resolution of com-• 
plaints by the citizen.

In addition to the functional attributes of administrative law, administrative justice 
embraces certain values or principles, which should underpin good administration by 
those who deliver services on behalf of the state. Th ese include: openness (or transpar-
ency); fairness; rationality (including the giving of reasons for decisions); impartiality 
(independence) of decision takers; accountability; the prevention of the exercise of 
arbitrary power and the control of discretion; consistency; participation; effi  ciency; 
equity; and equal treatment. (See also Box 6.1.)

Box 6.1 System in action

Principles of administrative justice

In 2011, the Administrative Justice and Tribunals Council published its own statement 
of Principles of Administrative Justice. They say that a good administrative justice sys-
tem should:

make users and their needs central, treating them with fairness and respect at all • 
times;
enable people to challenge decisions and seek redress using procedures that are • 
independent, open, and appropriate for the matter involved;
keep people fully informed and empower them to resolve their problems as quickly • 
and comprehensively as possible;
lead to well-reasoned, lawful, and timely outcomes;• 
be coherent and consistent;• 
work proportionately and effi ciently;• 
adopt the highest standards of behaviour, seek to learn from experience, and con-• 
tinuously improve.

While these may seem in many ways obvious, it is surprising how often these basic 
messages are forgotten. Their report also contains a self-assessment toolkit, which 
administrators can use as a template against which they can measure their organiza-
tion. This is the sort of valuable work that will be lost once the Council, as the govern-
ment has decided, is abolished.

As with the underlying values of criminal justice, the underlying values of adminis-
trative justice are not wholly consistent with one another. Th ere may be circumstances 
in which openness may properly yield to confi dentiality; where fairness of process may 
confl ict with effi  ciency. Each of these values is contingent upon the context in which 
it is asserted. One of the challenges for those who govern, and for those who criticize 
government, is to achieve an appropriate balance between confl icting values.
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Th e details of particular areas of substantive public law (e.g. rules relating to social 
security) are not for discussion here. Rather the focus is on the mechanisms of account-
ability which exist to keep offi  cials in check and which provide means of resolving 
disputes when things go wrong. But readers should refl ect on the tensions between the 
diff erent values in administrative justice in the context of particular administrative 
activities—for example, the determination of asylum applications; or the collection 
of taxes; or the granting of planning permissions; or the payment of social security 
benefi ts.

Administrative justice: the institutional framework

A great variety of bodies and processes make up the institutional framework of admin-
istrative justice. Th ey include:

courts;• 
tribunals;• 
inquiries;• 
ombudsmen;• 
complaints procedures.• 

As with the criminal justice system, these employ thousands of people and cost hun-
dreds of thousands of pounds to run.

It is also necessary to consider the role of Parliament in this context, as well as the 
impact of the Freedom of Information Act 2000. Each of these is discussed below. 
Administrative justice is another area where there has been rapid development over 
the last 60 years and is one of the most dynamic parts of the English legal system.

Th is way of conceptualizing the framework of administrative justice is not wholly 
orthodox. Practising lawyers tend not to think about administrative justice in the 
broad sense used here, but rather more narrowly about administrative law and in 
particular the special process available in the High Court known as judicial review. 
Academic administrative lawyers go beyond this court-focused approach to include in 
their analyses comments on other mechanisms for the resolution of disputes. But the 
treatment of topics other than judicial review tends to be somewhat superfi cial.1 Th ere 
are perfectly good reasons for this:

 (1) Th e qualitative importance of the law of judicial review is clear. It is in the 
reported decisions of judges in the Administrative Court (now also the Upper 
Tier Tribunal, see below) and above that the jurisprudence of judicial review has 

1 Th ere are honourable exceptions to this generalization: see e.g. Harlow, C. and Rawlings, R., Law and 
Administration (3rd edn., Cambridge, Cambridge University Press, 2009).
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been developed. Fundamental principles—of procedural fairness, and limiting 
the exercise of discretionary power by offi  cials—are the creation of the courts. 
Th e courts have also defi ned: the range of persons who are permitted to bring 
proceedings by way of judicial review; the bodies and institutions which are to 
be subjected to the principles of judicial review; and the grounds on which judi-
cial review may be sought. Th e principles of judicial review provide the legal 
background to the administrative justice system. In doing this work, the judges 
can been seen asserting the fundamental constitutional principle of the inde-
pendence of the judiciary. Th e importance of this work has been expanded by 
the Human Rights Act 1998, which enshrines further principles against which 
offi  cial actions can be tested in the courts.

 (2) It is in the courts that practising lawyers earn good money and develop formi-
dable reputations. With rare exceptions, legal aid is not available to pay for legal 
representation before tribunals or other dispute resolution/grievance handling 
fora. Th is reduces the incentive for legal practitioners to get to know about the 
wider world of administrative justice.

 (3) Th e work of this wider range of bodies is oft en not the subject of formal pub-
lished documentation. Legal scholars fi nd it hard to access the material needed 
for a full review of the administrative justice system as a whole.

Nevertheless, concentration on judicial review—a procedure that currently results in 
about 10,500 applications being brought before the courts each year, although with 
only a much smaller number going on to a full hearing—means that other procedures 
for the delivery of administrative justice are not paid the attention they deserve. By 
contrast with the case load in the courts, in 2010–2011 the Tribunals Service received 
831,000 new cases and dealt with 714,500 cases in the same period. Th e large number 
of ombudsmen that now exist handle thousands more cases in a year. A variety of 
complaints procedures deal with countless other grievances. Quantitatively tribunals, 
ombudsmen, and complaints procedures are far more signifi cant than the courts. Th is 
account seeks to redress the balance.

Th ere are two important reasons for making this argument, which arise not just 
from a desire to be diff erent. First, what the administrative justice system—taken 
as a whole—provides is a vast test bed for the development and evaluation of new 
procedures:

decisions being taken on the papers;• 
decisions by a single judge;• 
decisions by three- (or more) person tribunals; and• 
procedures involving the unrepresented and inarticulate.• 

It is one of the great wasted opportunities that those who have sought in recent years 
to introduce change into the civil justice system should have paid such scant atten-
tion to what goes on in practice in the administrative justice system. Th e latter has 
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provided a rich source of ideas for how things might be done diff erently. Th ose who in 
the past may have looked down their noses at the administrative justice system as ‘not 
being proper courts’ should think again. It is here that alternative procedures are to be 
found, oft en working extremely well.

Secondly, the failure to see the administrative justice system in a more holistic fash-
ion prevents people from seeing the enormous variety of ways that exist for seeking the 
redress of citizens’ grievances. Th is is a theme that was taken up by the National Audit 
Offi  ce (NAO) in an important report on citizen redress (see below, Box 6.2).

Box 6.2 Reform in progress

Citizen redress

An important and distinctive feature of public services are the arrangements in place 
for getting things put right, remedying grievances, or securing a second view of a 
disputed decision. We use the ‘citizen redress’ label to denote all the administrative 
mechanisms that allow citizens to seek remedies for what they perceive to be poor 
treatment, mistakes, faults, or injustices in their dealings with central government 
departments or agencies. Of course, redress mechanisms may not fi nd in favour of 
the citizens making complaints or bringing appeals. Indeed, in a well-run administra-
tive system the large majority of cases investigated should prove to be unfounded. Yet 
even in such cases the redress processes used should provide people with assurance 
that they have been fairly and properly treated or that a disputed decision has been 
correctly made under the relevant rules.

The systems currently in place for the citizen to seek remedy when things go wrong 
have developed over time and for a variety of different purposes. Inevitably, this has 
resulted in complexity and variations in attitude and approach.

The main mechanisms for achieving redress currently are: customer complaints pro-
cedures; appeals and tribunals systems; references to independent complaints han-
dlers or ombudsmen; and resort to judicial review (and other forms of legal action).

In cases where something is found to have gone wrong, one important outcome of 
such mechanisms may be the payment of compensation. The different redress mecha-
nisms interconnect strongly. From the citizens’ point of view they offer a range of 
different options and opportunities for trying to achieve very similar or connected 
outcomes. And from government organizations’ points of view, the effi cacy of some 
redress procedures may imply fewer cases running through other routes. For instance, 
good basic complaints-handling systems should minimize the number of cases referred 
on to ombudsmen or leading to legal actions.

Yet public sector redress systems have developed piecemeal over many years and 
in the past they have rarely been systematically thought about as a whole. Central 
government organizations make a strong distinction between complaints and appeals. 
Complaints concern processes and how issues have been handled. They have tradi-
tionally been considered as part of the internal business arrangements of departments 

Box 6.2 Reform in progress

Citizen redress

An important and distinctive feature of public services are the arrangements in place 
for getting things put right, remedying grievances, or securing a second view of a 
disputed decision. We use the ‘citizen redress’ label to denote all the administrative 
mechanisms that allow citizens to seek remedies for what they perceive to be poor 
treatment, mistakes, faults, or injustices in their dealings with central government 
departments or agencies. Of course, redress mechanisms may not fi nd in favour of 
the citizens making complaints or bringing appeals. Indeed, in a well-run administra-
tive system the large majority of cases investigated should prove to be unfounded. Yet 
even in such cases the redress processes used should provide people with assurance 
that they have been fairly and properly treated or that a disputed decision has been 
correctly made under the relevant rules.

The systems currently in place for the citizen to seek remedy when things go wrong 
have developed over time and for a variety of different purposes. Inevitably, this has 
resulted in complexity and variations in attitude and approach.

The main mechanisms for achieving redress currently are: customer complaints pro-
cedures; appeals and tribunals systems; references to independent complaints han-
dlers or ombudsmen; and resort to judicial review (and other forms of legal action).

In cases where something is found to have gone wrong, one important outcome of 
such mechanisms may be the payment of compensation. The different redress mecha-
nisms interconnect strongly. From the citizens’ point of view they offer a range of 
different options and opportunities for trying to achieve very similar or connected 
outcomes. And from government organizations’ points of view, the effi cacy of some 
redress procedures may imply fewer cases running through other routes. For instance, 
good basic complaints-handling systems should minimize the number of cases referred 
on to ombudsmen or leading to legal actions.

Yet public sector redress systems have developed piecemeal over many years and 
in the past they have rarely been systematically thought about as a whole. Central 
government organizations make a strong distinction between complaints and appeals. 
Complaints concern processes and how issues have been handled. They have tradi-
tionally been considered as part of the internal business arrangements of departments 



 the administrative justice system  153

and agencies. They are often thought about primarily in terms of customer responsive-
ness and business effectiveness. Appeals systems and tribunals concern the accuracy 
or correctness of substantive departmental or agency decisions. They conventionally 
form part of the administrative justice sphere. They are often considered primarily 
in terms of citizens’ legal rights, natural justice, and a range of related quasi-judicial 
criteria. This bifurcated approach may have some advantages, but it is very distinctive 
to the public sector and has no counterpart in private sector fi rms. Rigidly separating 
complaints from appeals also means that many public service organizations are essen-
tially providing two different basic systems of redress, which are set up and organized 
on different lines. And citizens also have to grapple with two very different concepts of 
redress, instead of a more integrated concept of ‘getting things put right’.

Citizen redress procedures have an importance for the overall quality of public serv-
ices that goes far beyond their direct costs. Complaints are an important source of 
feedback to central departments and agencies about where things are perceived by 
citizens as going wrong, a view also stressed by the Parliamentary Ombudsman. Hence 
they are a signifi cant source of information on possible improvements in organizational 
arrangements. Similarly the availability of appeals and tribunals options is intended to 
provide an effective incentive for offi cials to make considered decisions that are right 
fi rst time. Providing a range of administrative procedures for citizens to seek remedies 
or redress is also a key area of civil rights, providing vital safeguards against arbitrary or 
ill-founded decision making by government organizations. So it is clearly essential that 
any changes made to citizen redress arrangements do not restrict established rights to 
independent review and an opportunity to state one’s case.

However, it is also possible that the current workings of citizen redress institu-
tions may not be optimally confi gured to deliver what the public most want. Current 
arrangements have built up over long periods, largely in separated ways, often specifi c 
to one policy sector or one government organization. So the existing ladder of redress 
options may not be as accessible or as useful to citizens as it could be. It also may well 
not deliver what citizens most want. Redress systems should be purposefully targeted 
to deliver valued benefi ts to citizens in a timely way, rather than just following through 
on established procedures whose added value for citizens remains unclear.

In the past there were separate channels in government for dealing with complaints, 
appeals, and ombudsmen processes. The complaints route has mostly been seen as 
a matter for departments or agencies to run in a decentralized way as they see fi t, 
with only the general discipline provided by ombudsmen’ comments. Appeals and 
tribunals confer important citizens’ rights and are legally mandated and so in business 
terms are an inescapable cost. They were previously regulated in a separate, more 
legal manner by the then Lord Chancellor’s Department with input from the Council 
of Tribunals. As a result, citizen redress arrangements have apparently not been moni-
tored or costed in any systematic way by central departments (such as the Cabinet 
Offi ce or the Treasury). The onus has been on departments and agencies to consider 
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the effectiveness and effi ciency of their own redress schemes as part of their wider 
drive to improve effi ciency.
Source: Extracted from National Audit Offi ce, Citizen Redress: What citizens can do if 
things go wrong with public services (HC 21, 2004–05) (London, The Stationery Offi ce, 
2005).

Cost

Although most of the dispute-resolution procedures (save the courts) are provided 
free to the individual, they clearly cost money to run. Th e relationship between that 
cost and the output of the bodies and procedures funded cannot be ignored. In the 
same report, the NAO provided some fi rst estimates of the costs of the administrative 
justice system, as broadly conceived here. (See below, Box 6.3.) It may be argued that, 
though signifi cant, these costs are small compared with expenditure on public serv-
ices taken as a whole. But this is not suffi  cient reason for not thinking critically about 
the present system and whether it could be made more effi  cient. A consequence of the 
failure to see administrative justice in the round is that it makes it hard to appreciate 
the amount of money spent on the provision of administrative justice systems.

Box 6.3 System in action

Cost of the administrative justice system

In 2005, research undertaken for the NAO estimated that nearly 1.4 million cases are 
received through redress systems in central government annually and are processed 
by over 9,300 staff at an annual cost of at least £510 million. Appeals and tribunal cases 
account for just under three-fi fths of the redress load, seven-tenths of the annual costs, 
and two-thirds of the staff numbers. Complaints are much cheaper to handle, account-
ing for two in fi ve redress cases but an eighth of the annual costs. Cases handled by 
independent complaints handlers or ombudsmen are a small part of the total. But 
because they often concern more complex or hard-to-resolve issues they are perhaps 
inevitably more resource-intensive than basic complaints handling.

There are currently very wide differences amongst departments and agencies in 
the ways that they defi ne and record complaints. The NAO survey shows that around 
half of central government organizations, including departments operating in areas of 
major interest to many citizens, cannot effectively answer how many complaints they 
have received in either of the last two years. In some cases complaints are not distin-
guished from ‘enquiries’. Even when complaints are systematically monitored in some 
way, departments and agencies vary greatly in how they defi ne an interaction with 
citizens as ‘a complaint’. Most government organizations operate with an inclusive 
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view of complaints as ‘any expression of dissatisfaction’, including major departments 
handling tax and welfare issues—and they also record high numbers of complaints. 
But others include major restrictions on recording interactions with dissatisfi ed cus-
tomers as complaints. Some of these organizations use additional ‘no blame’ concepts 
such as ‘corrections’ and others do not count complaints made and resolved at local 
or regional level.

Even the apparently clearer concept of ‘an appeal’ has important variations in 
meaning in different administrative settings. In some organizations a large number 
of customer interactions are processed into the appeals system with minimal effort on 
citizens’ part, whereas in other cases citizens must make more of an effort to initiate 
an appeal. So our fi ndings here are necessarily qualifi ed by diffi culties in measurement 
and inadequacies in many government organizations’ recording systems, especially 
for the costs of redress.

The overall public expenditure costs of handling complaints and appeals can be 
assessed very roughly as the cost per new case and research suggests the following 
data:

complaints cost an average of £155 per new case;• 
appeals cases cost an average of £455 per new case;• 
the costs for independent complaints handlers and for ombudsmen vary a lot, rang-• 
ing between £550 and £4,500 per case, but mostly around £1,500 to £2,000.

There are very wide variations around these average numbers. For instance the cost 
per complaint claimed by organizations can be as low as £10 per case for those that are 
reviewed and settled by grass roots or ‘street level’ staff.

In addition to the direct administrative costs of complaints, appeals, and other 
redress systems, processing these cases can indirectly create substantial additional 
expenditures for some particular areas of the central government, via legal aid costs 
paid to those people eligible for this assistance. From information supplied by the Legal 
Services Commission the NAO can say that these additional costs are a minimum of 
£198 million in central government (primarily in the area of immigration and asylum 
appeals), plus a small amount in welfare benefi t appeals. A minimum additional £24 
million is incurred in the National Health Service. The actual full costs involved here are 
likely to be much greater than this.

The numbers suggest that there is considerable potential for departments, agencies, 
and appeals bodies to review their practices and to bear down upon any procedures or 
approaches which unnecessarily encourage the occurrence of complaints or appeals, 
or their progression up the ladder of redress options. Cutting down the initial numbers 
of complaints or appeals, resolving more complaints and appeals more speedily and 
proactively, and improving the cost effi ciency of current redress arrangements, could 
all make appreciable savings in public money, savings that could then cumulate with 
every passing year. If reductions of fi ve per cent could be made in the current costs of 
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meaning in different administrative settings. In some organizations a large number 
of customer interactions are processed into the appeals system with minimal effort on 
citizens’ part, whereas in other cases citizens must make more of an effort to initiate 
an appeal. So our fi ndings here are necessarily qualifi ed by diffi culties in measurement 
and inadequacies in many government organizations’ recording systems, especially 
for the costs of redress.

The overall public expenditure costs of handling complaints and appeals can be 
assessed very roughly as the cost per new case and research suggests the following 
data:

complaints cost an average of £155 per new case;•
appeals cases cost an average of £455 per new case;•
the costs for independent complaints handlers and for ombudsmen vary a lot, rang-• 
ing between £550 and £4,500 per case, but mostly around £1,500 to £2,000.

There are very wide variations around these average numbers. For instance the cost 
per complaint claimed by organizations can be as low as £10 per case for those that are 
reviewed and settled by grass roots or ‘street level’ staff.

In addition to the direct administrative costs of complaints, appeals, and other 
redress systems, processing these cases can indirectly create substantial additional 
expenditures for some particular areas of the central government, via legal aid costs 
paid to those people eligible for this assistance. From information supplied by the Legal 
Services Commission the NAO can say that these additional costs are a minimum of 
£198 million in central government (primarily in the area of immigration and asylum 
appeals), plus a small amount in welfare benefi t appeals. A minimum additional £24 
million is incurred in the National Health Service. The actual full costs involved here are 
likely to be much greater than this.

The numbers suggest that there is considerable potential for departments, agencies, 
and appeals bodies to review their practices and to bear down upon any procedures or 
approaches which unnecessarily encourage the occurrence of complaints or appeals, 
or their progression up the ladder of redress options. Cutting down the initial numbers 
of complaints or appeals, resolving more complaints and appeals more speedily and 
proactively, and improving the cost effi ciency of current redress arrangements, could 
all make appreciable savings in public money, savings that could then cumulate with 
every passing year. If reductions of fi ve per cent could be made in the current costs of 

Box 6.3 Continued
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redress systems, the NAO estimates that the Exchequer would save at least £25 million 
per year less the cost of implementation.
Source: Adapted from National Audit Offi ce, Citizen Redress: What citizens can do if 
things go wrong with public services (HC 21, 2004–05) (London, The Stationery Offi ce, 
2005).

The courts

Th e heart of the administrative justice system is the Administrative Court, part of the 
High Court, where the fundamental principles of judicial review have been developed. 
Th e essence of judicial review is straightforward. Public offi  cials must act within the 
constraints of the law. Th e primary tasks of judges in judicial review cases are:

to interpret statutory provisions. • Th ere are many situations, particularly aft er new 
legislation has been passed, when the law needs clarifi cation. Deciding the limits 
of the law, and whether or not a person acted within the law or outside it, is clearly 
a judicial task;
to control discretion. • In some situations legislation is deliberately draft ed to give 
offi  cials fl exibility in the application of the law. Where a statute states that the 
minister ‘may’ act in a certain way or reach a ‘reasonable’ decision, these are 
examples of discretionary power. Th e judges have developed the principle that the 
exercise of discretion must not be ‘unreasonable’ (Associated Provincial Picture 
Houses Ltd v Wednesbury Corporation [1948] 1 KB 223, CA);
to determine the validity of secondary legislation. • English courts have resisted the 
temptation to decide, as does the Supreme Court in the United States, that partic-
ular items of legislation are unlawful, though it has been decided that they should 
do so if an item of British legislation is contrary to the law of the European Union 
(Factortame v Secretary of State for Transport (No. 2) [1991] 1 AC 603). Under the 
Human Rights Act 1998, the courts have power to declare a provision in an Act 
of Parliament incompatible with the rights set out in the Human Rights Act 1998. 
However, the courts have long asserted the power to declare secondary legislation 
unlawful, on the basis that the statutory instrument was beyond the powers of the 
minister as established by the primary Act of Parliament (see, e.g. R v Secretary of 
State for the Environment, Transport and the Regions, ex p Spath Holme Ltd [2000] 
1 All ER 884, HL);
to determine the fairness of procedures. • Th e courts have also determined funda-
mental principles of fairness in the lower courts, in other tribunals, and in a range 
of other contexts in which decisions aff ecting the citizen are made. Where these 
principles apply, the person must know the basis of the case against her, and be 
given an opportunity to be heard;

redress systems, the NAO estimates that the Exchequer would save at least £25 million 
per year less the cost of implementation.
Source: Adapted from National Audit Offi ce, Citizen Redress: What citizens can do if 
things go wrong with public services (HC 21, 2004–05) (London, The Stationery Offi ce, s
2005).
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to prevent bias. • In addition, the judges have insisted that adjudicators in the courts 
and other fora must not be ‘biased’, in the sense that they must not have a personal 
interest in the outcome of any particular case; and
to provide a remedy• . Where the court fi nds that the law has been broken, it has a 
range of remedies available to it. (See below, Box 6.4.) Th e courts can use one or 
more of them in their decisions. A particular feature of judicial review proceed-
ings is that the courts have discretion whether or not to make an order or grant a 
remedy. Th ey may fi nd that there has been a technical breach of the rules, but will 
not make an order if the consequences of the breach are trivial, or the other side 
has behaved in some way improperly.

Box 6.4 Legal system explained

Judicial review remedies

The remedies available to the courts include:

quashing orders• : this is the most commonly used remedy. The courts rarely make their 
own decision; they usually send it back to the original decision maker to retake;
prohibiting orders• : preventing a body from taking a decision it might be contemplat-
ing taking;
mandatory orders• : requiring a body to carry out a duty imposed by statute;
declarations• : clarifying the rights and obligations of the parties to proceedings;
injunctions• : an order to stop a body acting in a particular way; and
(rarely) • damages.

Source: Adapted from Public Law Project Information Leafl et 5, available at <www.publi-
clawproject.org.uk/Publications.html>.

Judicial review has not just developed in a vacuum. It is a response to the fact that peo-
ple no longer accept offi  cial decisions as readily as they once did. Th e reasons for this 
are complex: better public education; a more consumerist society; the development of 
this type of legal practice by legal practitioners. But government has also expanded its 
activities. It seeks to regulate large tranches of human activity. It is not surprising that 
use of judicial review, or the threat of such use, should now be part of the reality of 
modern public administration.

One consequence of the development of judicial review has been an increased use 
by pressure groups of the courts for testing the validity of legislation or its interpreta-
tion. Th e taking of test cases has become a part of contemporary legal practice.2 Th e 
Human Rights Act 1998 provided a new focus for such work as challenges about the 
compliance of legislation and policy with the European Convention on Human Rights 
are made.

2 See, e.g. the work of the Public Law Project: <www.publiclawproject.org.uk/>.

Box 6.4 Legal system explained

Judicial review remedies

The remedies available to the courts include:

quashing orders• : this is the most commonly used remedy. The courts rarely make their 
own decision; they usually send it back to the original decision maker to retake;
prohibiting orders• : preventing a body from taking a decision it might be contemplat-
ing taking;
mandatory orders• : requiring a body to carry out a duty imposed by statute;
declarations• : clarifying the rights and obligations of the parties to proceedings;
injunctions• : an order to stop a body acting in a particular way; and
(rarely)• damages.

Source: Adapted from Public Law Project Information Leafl et 5, available at <www.publi-
clawproject.org.uk/Publications.html>.

www.publiclawproject.org.uk/Publications.html
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Th e Administrative Court has a signifi cant case load. In 2010, there were over 
10,500 applications for permission to apply for judicial review; the majority related 
to immigration or asylum matters. However, permission to seek judicial review was 
granted in only 1,100 cases. Of these, about half were decided by a judge sitting alone; 
the rest were decided by courts comprising two or three judges—known as Divisional 
Courts. In addition, there were nearly 3,000 applications for reconsideration of a tri-
bunal decision which were made under section 103A of the Nationality Immigration 
and Asylum Act 2002.

One of the reforms introduced by the Tribunals, Courts and Enforcement Act 2007, 
discussed in the next section, is that in some cases the Administrative Court must, and 
in other cases may, transfer to the new Upper Tribunal cases that the Upper Tribunal 
has power to decide. In February 2010 the Immigration and Asylum Chamber of the 
Upper Tribunal was established. It has taken over the applications for reconsidera-
tion, mentioned in the preceding paragraph, which has reduced the case load of the 
Administrative Court.

Tribunals

Th e places where the vast majority of disputes between the citizen and the state get 
resolved are known collectively as tribunals. Some, such as the General Commissioners 
of Income Tax, trace their history back to the late 18th century. Most are the creation 
of the 20th century, refl ecting increased involvement of the state in the lives of its 
citizens.

For the fi rst 20 to 30 years of that century, there was considerable concern about the 
use of tribunals as a mechanism for the resolution of disputes. It was argued that only 
courts had the constitutional authority to perform this function. (One of the advan-
tages of the lack of a written constitution was that, despite this claim, there was no 
written constitutional principle that required all dispute resolution bodies to have the 
status of ‘court’.) Th e development of tribunals was a pragmatic response to the prob-
lems caused for the court system when, at the end of the 19th century, jurisdiction to 
deal with disputes arising under the Workmen’s Compensation Acts was given to the 
county court. Th is resulted in those courts drowning in that work, preventing them 
from dealing eff ectively with other business. When the National Insurance Act 1911 
was passed, creating the fi rst social security benefi ts, appeals against decisions were 
not to the courts, but to a tribunal, the sportingly named Committee of Referees with a 
further right of appeal to the equally sporting Umpire.

Criticism of the use of bodies other than the courts for resolving disputes led to fi erce 
criticism, not least from the then Lord Chief Justice, Lord Hewart, who in 1929 pub-
lished his famous polemic Th e New Despotism. Th is resulted in the establishment of 
the Committee on Ministers’ Powers, under the chairmanship of Lord Donoughmore, 
which in 1932 reported that, in its view and subject to safeguards, tribunals were a 
necessary if not desirable part of the fabric of the English justice system.

Th e issue was revisited aft er the Second World War when, in 1955, a further com-
mittee under Sir Oliver Franks was established, in the wake of a scandal known as the 
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Crichel Down aff air, to review tribunals and inquiries. Th e report of his committee 
was published in 1957. By this time many more tribunal systems were in existence. 
Franks accepted that, subject to basic principles of openness, fairness, and imparti-
ality, tribunals should be accepted as a part of the adjudicative structure. Since that 
time, there has been no serious discussion about the need for tribunals. Indeed, their 
number has continued to grow (alongside other institutional developments, to which 
we shall come below). Th e position of tribunals is even more secure following the 
enactment of the Human Rights Act 1998, since Article 6 of the European Convention 
on Human Rights requires the existence of courts or tribunals to determine a person’s 
civil rights.

Reforming the tribunals system

Th is is the background against which the Tribunals Service was created. In May 2000, 
Lord Irvine, the then Lord Chancellor appointed Sir Andrew Leggatt (a retired judge 
of the Court of Appeal) to undertake a major review of tribunals. His report, Tribunals 
for Users: One System, One Service, was published in August 2001. It set out a long list of 
recommendations, the central one being the creation of a unifi ed Tribunals Service.

Publication of the report caused considerable consternation in the corridors of 
Whitehall. Government departments came to see that implementation of the review’s 
proposals would involve some ceding of their current portfolio of functions to another 
department, never an attractive prospect. However, aft er protracted discussion, the 
Lord Chancellor announced early in 2003 that this central recommendation was 
accepted. Th e white paper setting out the government’s intentions was published in 
the summer of 2004. Th is not only set out the framework for the new service, but 
also argued that it was important to look at dispute resolution in the round. Th ere 
should be clear and fl exible pathways for the citizen to obtain redress when things 
went wrong.3

Th e new Tribunals Service came into being in April 2006. At fi rst it operated under 
powers transferred to it by statutory order. Th e passing of the Tribunals, Courts and 
Enforcement Act 2007 gave a further impetus to the reform programme. Th e new 
structure began to operate in November 2008. From 1 April 2011, the Tribunals Service 
has been merged with the Court Service to form Her Majesty’s Courts and Tribunals 
Service (HMCTS).

Th e Act created two new, generic tribunals: the First-Tier Tribunal dealing with the 
bulk of cases arising from offi  cial decision taking; and the Upper Tribunal, hearing 
appeals from decisions taken by the First-Tier Tribunal, as well as judicial review cases 
referred to it by the Administrative Court. Tribunals are grouped into ‘chambers’; 
pre-existing tribunals have been brought together in a practically functional way. (For 
details, see diagram 6.1.) New tribunal jurisdictions can be brought into this generic 
framework.

3 See Transforming Public Services: Complaints, Redress and Tribunals (Cm 6243) (London, Th e Stationery 
Offi  ce, July 2004).
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Th e Act created the post of Senior President, currently the Court of Appeal judge, 
Sir Robert Carnwath. With the creation of HMCTS, it has been decided that the post 
of Senior President should be incorporated into that of the Lord Chief Justice, so that 
there is only a single head of the judiciary; this development however has to await 
statutory amendment.

Th e 2007 Act provides that legal members of tribunals have the title of judge. 
Tribunal judges can be assigned to more than one chamber. It is this development 
that has enabled the Judicial Appointments Commission to start thinking much more 
strategically about the creation of a judicial career (see above p. 83). Prospective judges 
can start in one jurisdiction, e.g. in the Tribunals Service, but then contemplate mov-
ing to other judicial work in other judicial contexts, e.g. the courts.

To reduce the bewildering variety of practices and procedures of pre-existing tri-
bunals, the tribunals now work to a single set of procedural rules, which have been 
created by the Tribunals Rules Committee.

Tribunals have two distinctive characteristics, which the new service needs to retain. 
Most important is that that they develop specialist expertise. Th us the qualifi cations of 
tribunal judges and members should be appropriate for the tasks they are required to 
perform. In addition to the legal qualifi cation of tribunal judges, other relevant profes-
sional expertise may be used as well, for example valuers or accountants or doctors.

Secondly, tribunals have historically made extensive eff orts to deal with appellants 
who—as the result of a lack of availability of legal aid—either have to represent them-
selves or have to rely on lay advocates. Th e social security appeal system, for example, 
prided itself on its ‘enabling role’. Unlike the adversarial approach of the courts, where 
the judges tend to take a back seat while the argument, for and against, is presented by 
advocates for both sides, members of tribunals take a more interventionist role, seek-
ing to draw relevant information from the parties by appropriate questioning. It is in 
this variety of forensic methods that much of the potential innovation of the tribunal 
system is to be found, and from which the courts—if they knew what went on in the 
best-run tribunals—might have much to learn. It is particularly important that the 
creation of HMCTS does not result in the disappearance of these characteristics.

Inquiries

Historically there was an important conceptual distinction between a tribunal and 
an inquiry. Whereas a tribunal usually had statutory authority to adjudicate a dispute 
and reach a fi nal decision which, subject to any right of appeal, determined the matter, 
an inquiry gathered information, in the light of which a government minister would 
decide the issue.

In practice, this distinction became increasingly blurred. For example, Mental 
Health Review Tribunals, (now one of the chambers of the First-Tier Tribunal), when 
dealing with mental patients who have been detained in a mental hospital as a result of 
a court order, can only make a recommendation to the Home Secretary that a patient 
should be released from hospital; it is the Secretary of State (or his offi  cials) who takes 
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the fi nal decision. By contrast, many inquiries lead directly to a decision being taken, 
rather than a report to a minister which would form the basis for a decision.

Planning inquiries and related procedures

Th e principal use of the inquiry as an institution in the administrative justice system 
is found in the context of land use planning. In a geographically small country with a 
substantial population, it has long been accepted that the state has an interest in deter-
mining how land should be used. Th e planning process seeks to balance the competing 
interests relating to land use of urban dwellers, rural dwellers, farmers, industrialists, 
scientists, the pursuers of leisure interests, the providers of transport systems, and 
other utility providers (gas, electricity, water), to give just some examples. Th e bulk of 
planning decisions are taken by local authorities, acting as local planning authorities. 
Strategically important decisions—for example over the siting of a new airport—may 
be ‘called in’ for determination by the Secretary of State within central government.

Once a planning decision has been reached, rights of appeal are provided. Whereas 
in other contexts a tribunal has been established to deal with appeals, in the planning 
context appeals are dealt with by planning inspectors. Originally, planning inspectors 
held inquiries and in the light of their fi ndings made recommendations to the Secretary 
of State in the central government. Th ese were inquiries in their original sense. As a 
result of changes in the law, planning inspectors now make the fi nal determination in 
all but the most complex or important cases, where they still make recommendations 
to the Secretary of State. Th us, in most cases, the functions of the planning inspector-
ate are indistinguishable from the functions of a tribunal. Planning inspectors have 
three ways of proceeding:

written representations;• 
hearings; and• 
inquiries.• 

Statistically, the inquiry is the least frequently used mode for determining planning 
appeals.

Written representations • are, as the name implies, a means of dealing with an 
appeal purely through written representations. Th is is the speediest and cheapest 
of the procedures and is particularly suitable for the determination of relatively 
small matters, for example an extension to a dwelling.
Hearings • involve the appellants and the local planning authority in a hearing 
before a planning inspector, but the process is consciously ‘low-key’. Planning 
inspectors are trained to run hearings proactively to try to avoid the need for 
the use of expensive legal representation. Th e inspector shapes the hearing by 
assisting the parties to identify the issues that need to be addressed. Typically, the 
hearing is used in cases slightly more signifi cant than those dealt with by written 
representation, but not as large scale as those going to inquiry.
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Inquiries • are used primarily for major planning issues. Inquiries are also used to 
determine the shape of local planning authorities’ local plans, which provide the 
background against which individual planning applications are decided. Inquiries 
involve hearing a wider range of persons with an interest in the  decision—for 
example environmental groups or trade associations—than written representa-
tions or hearings. Procedurally they are more formal, with the parties usually 
using barristers or solicitors to represent their interests. Inquiries can take a very 
long time and be very expensive; the public inquiry into the fi ft h terminal at 
London Heathrow Airport took over fi ve years to complete.

Particular and ad hoc inquiries

In addition to planning inquiries, which are held on a regular basis, many other par-
ticular forms of inquiry are put in place as the need arises, for example, inquiries into 
serious rail accidents or other disasters.

Th e government may also use an ad hoc inquiry to deal with the aft ermath of a 
particular incident. Recent examples include the Chilcot inquiry into the Iraq war, or 
the Leveson inquiry into the culture, practice, and ethics of the press. Th e Council on 
Tribunals issued advice on matters that government should take into account when 
establishing ad hoc inquiries.4 Local authorities and other public bodies may also 
establish inquiries into a range of issues, as they arise.5

Review

Another form of redress of grievance is review. Th is involves offi  cials who took the 
initial decision reviewing that decision to see whether or not it is correct or should be 
revised. In some cases, the reviewer is the initial decision taker; in others the reviewer 
is another offi  cial, usually more senior. Reviews may lack the independence that char-
acterizes an appeal to a tribunal or an inquiry. But they can provide an easy and quick 
means of rectifying a decision where something has clearly gone wrong. Reviews are 
found in two basic forms: formal and informal:

Formal • reviews are those that are required by law to be carried out. In some cases, 
such as review of decisions relating to the Social Fund, there is no tribunal process 
available at all—all appeals go through the review process.
Informal • reviews are not required by law but offi  cials nonetheless carry them out 
as part of their routine administrative procedures. In the case of social security 
appeals, for example, any appeal by a social security claimant triggers an internal 
offi  cial review to check whether the decision appealed against is or is not correct. 

4 Advice to the Lord Chancellor on the Procedural Issues arising in the context of Public Inquiries set up by 
Ministers, July 1996 (HC 114) (London, Her Majesty’s Stationery Offi  ce, 1996).

5 Some of the issues are discussed in Law Commission, In the public interest: Publication of Local Authority 
Inquiry Reports (Law Com 289) (Cm 6272) (London, Th e Stationery Offi  ce, 2004).
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Th ere is evidence that more cases are revised in favour of claimants at this stage 
than at the appeal stage.6

Reviews as a feature of the administrative justice system have been the subject of 
considerable criticism. In the same way that, in the context of criminal justice, deci-
sions by the police to deal with suspects administratively—for example, by issuing a 
caution—are criticized for undermining the due process model of criminal justice, so 
too is review seen by some as undermining the due process model of administrative 
justice.7

Against this, others suggest that models of administrative justice should be based 
not just on due process but also on other values, such as cost-eff ectiveness and effi  -
ciency. Th is leads to the conclusion that review is not so objectionable, but is a sen-
sible way of ensuring that mistakes are corrected without the expense and delay of a 
tribunal hearing. Indeed, when well organized, reviews can have all the hallmarks of 
independence and due process.8

Despite the theoretical objections, review—in its various guises—will remain 
and should be seen as a part of the administrative justice system. Th e question is not 
whether review should be part of the system at all; rather, in what situations is review 
appropriate and in what it is not.

Experience suggests that the primary reason decisions taken by offi  cials are later 
found to be wrong is not that the offi  cial has misunderstood the law to be applied to 
the case in question, but that the factual information on which the decision is based 
is in some respect wanting. It therefore makes sense to fi nd ways of getting at the 
relevant facts other than by the relatively expensive and long-drawn-out process of a 
tribunal hearing. In this context, review may be particularly valuable. However, if the 
way in which the review works is that no eff ort is made to see whether new evidence 
is forthcoming, or that those who may have a case to take to a tribunal become so dis-
heartened that they fail to pursue their claims in full, then review may be criticized as 
not adding value to the administrative justice system.

Ombudsmen

The Parliamentary and Health Service Ombudsman

Th e Ombudsman concept was introduced into the United Kingdom from Scandinavia 
in 1967. Th e fi rst Ombudsman was formally known as the ‘Parliamentary Commissioner 
for Administration’ (PCA), though she is now described as the Parliamentary 
Ombudsman. Th e Ombudsman’s original function was to investigate complaints and 

6 See Baldwin, J., and others, Judging Social Security (Oxford, Clarendon Press, 1992).
7 Sainsbury, R., ‘Internal Reviews and the Weakening of Social Security Claimants’ Rights of Appeal’, in 

Richardson, G., and Genn, H. (eds), Administrative Law and Government Action (Oxford, Clarendon Press, 
1994).

8 Harris, M., ‘Th e Place of Formal and Informal Review in Administrative Justice’, and Scampion, J., ‘New 
Procedures’, in Harris, M., and Partington, M. (eds), Administrative Justice in the 21st Century (Oxford, Hart 
Publishing, 1999).
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allegations of maladministration in UK government departments and related agencies 
that may have resulted in injustice.

Two particular features of the Parliamentary Ombudsman’s jurisdiction should 
be noted. First, members of the public are not entitled to complain directly to the 
PCA; they must get their complaint referred to the Ombudsman by a Member of 
Parliament. Members of Parliament are not actually obliged to refer cases to her, if 
they think they can deal with the matter themselves. Th e reason for this is that, when 
the Ombudsman concept was introduced, there were those who argued that it might 
undermine the primary responsibility of Parliament and its members to call minis-
ters (and their offi  cials) to account. Th e MP fi lter, as it is known, was not part of the 
original Scandinavian Ombudsman concept, where direct access by the public was 
permitted. In November 2011, the Ombudsman published a report recommending 
abolition of the MP fi lter.

Secondly, the Parliamentary Ombudsman cannot order that any particular conse-
quence should follow a fi nding of maladministration. She can only persuade a govern-
ment department, for example, to pay compensation to an aggrieved citizen. Again, in 
other countries, the Ombudsman has power to enforce his decisions. Th is limitation 
emerged very clearly in the context of her decision in the Equitable Life case. Th ere she 
found that policyholders in the company had suff ered as the result of offi  cial admin-
istration, but her recommendations for fi nancial compensation were for a long time 
resisted by government. Th e present Coalition government has recently decided that 
compensation should be paid. In an important case decided by the Court of Appeal in 
2008, R (Bradley) v Secretary of State for Work and Pensions [2008] EWCA Civ 36, it 
was held that while rulings of the Ombudsman were not binding, a fi nding of malad-
ministration should only be rejected if there were cogent reasons for so doing.

Th e Ombudsman has drawn up guidance on the principles to be adopted when 
considering what remedies should be off ered to those who are found to have suff ered 
maladministration. Th e range of remedies is much wider than those off ered by the 
courts. Th ey include: making apologies; off ering explanations; taking remedial action; 
in some cases off ering fi nancial compensation.

Since fi rst established, the scope of the Ombudsman’s work has been broadened 
considerably, fi rst to deal with complaints about the Health Service, more recently to 
deal with complaints about the Victims’ Charter.

As Health Service Ombudsman she investigates complaints about failures in 
National Health Service (NHS) hospitals or community health services, about care 
and treatment, and about local NHS family doctor, dental, pharmacy, or optical serv-
ices. Any member of the public may refer a complaint direct to her, i.e. it does not have 
to come through a Member of Parliament, though normally she pursues a complaint 
only if a full investigation within the NHS complaints system has been carried out 
fi rst. She can only consider issues arising in the NHS in England. (See below for the 
position in Wales and Scotland.)

Since April 2006, when the Victims’ Code took eff ect (see above, p. 138) the 
Ombudsman has provided a complaints-handling service for victims of crime who 
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have a complaint about the way in which any of the criminal justice agencies has car-
ried out its obligations under the code. Such cases are subject to the MP fi lter.

Besides investigating and, where appropriate, redressing grievances, the 
Ombudsman sees her function as improving the quality of administration. She 
endeavours to ensure that her reports contain general guidance on good practice from 
which government or health departments may learn. In March 2007, she published 
general principles of good administration. Th ere are six: getting it right; being cus-
tomer focused; being open and accountable; acting fairly and proportionately; putting 
things right; and seeking continuous improvement. Th ough these may seem obvious, 
it is surprising how oft en these basic principles get ignored in practice.

Summaries of her investigations are published regularly and are available on her 
website. She also publishes an Annual Report, as well as specifi c reports on particular 
issues. Her report on care for the elderly is a recent example. For the fi rst time in 2011, 
she produced a review of complaints handling within government departments and 
other public bodies. Unsurprisingly she found unacceptable variations in practice and 
procedure. In 2005, she published a joint report covering both her parliamentary and 
health service work. Issues particularly considered were: problems with the new tax 
credits system; the operations of the Child Support Agency; NHS funding of continu-
ing care for people with long-term healthcare needs; and the need for a truly patient-
focused NHS complaints procedure. Th e Annual Report is considered by the specialist 
Public Administration Select Committee of the House of Commons, who interview 
her as well as senior civil servants from departments that have been criticized by her. 
Th us Parliament is kept informed about the Ombudsman’s work and the impact it has 
had on government departments.

Public service ombudsmen in Wales and Scotland

As a result of devolution, the detailed arrangements for Wales and Scotland were 
changed. In Wales, complaints originally went to four separate ombudsmen: the 
Commission for Local Administration in Wales, the Health Service Commissioner 
for Wales, the Welsh Administration Ombudsman, and also the Social Housing 
Ombudsman for Wales. Th ese were brought together into a single scheme, the Public 
Service Ombudsman for Wales, which started on 1 April 2006.

In Scotland there is a Scottish Public Service Ombudsman who deals with com-
plaints about Scottish public bodies previously dealt with by the Scottish Parliamentary 
Ombudsman, the Health Service Ombudsman for Scotland, the Local Government 
Ombudsman for Scotland, and the Housing Association Ombudsman for Scotland. 
Th e Ombudsman has also taken over the Mental Welfare Commission for Scotland’s 
function of investigating complaints relating to mental health and complaints against 
Scottish Enterprise and Highlands and Islands Enterprise.

Local government ombudsmen

Th e Ombudsman concept has been extended to local government. Th ere are three local 
government ombudsmen covering all local authorities in England. Th ey investigate 
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complaints against principal councils (not town, parish, or community councils) and 
certain other bodies in England, Scotland, and Wales. By law, some kinds of complaint 
cannot be considered. Examples are personnel complaints and complaints about the 
internal running of schools.

As with other ombudsmen, the objective of the local government ombudsmen is to 
secure, where appropriate, satisfactory redress for complainants and better adminis-
tration by local authorities. Since 1989, they have had power to issue advice on good 
administrative practice, drawing lessons from the cases they have handled. To date, 
six guidance notes have been published: on setting up complaints procedures; good 
administrative practice; council housing repairs; local authority members’ interests; 
the disposal of land; and remedies when things have gone wrong.

Following a review of the Parliamentary and Health Services Ombudsman and the 
English local government ombudsmen, the government recently agreed that, where 
a complaint raises matters relating both to central and to local government, the two 
organizations could investigate it jointly (see the Regulatory Reform (Collaboration 
between Ombudsmen) Order 2007).

Comment

Th e variety of processes and procedures that characterize the work of the Ombudsmen, 
particularly in England, has resulted in increasing numbers of calls for reform. In 
addition to the question of whether or not the MP fi lter, discussed above, should be 
retained, questions have also been raised about whether the process of going to an 
ombudsman can be made easier and also about whether fi ndings of the Ombudsmen 
should be enforceable. Th e Law Commission has recently made recommendations for 
reform of the legislative framework within which these various public sector ombuds-
men operate (see below, Box 6.5). Th e response of government is awaited.

Box 6.5 Reform in progress

Modernizing ombudsman services

The Law Commission’s principal recommendations were that:

The appointment of the Parliamentary Commissioner should be made following • 
nomination of an individual by Parliament.
Parliament, and the National Assembly for Wales in the case of the Public Services • 
Ombudsman for Wales, should develop close links between all the public services 
ombudsmen and appropriate select committees.
The legislative provisions requiring complaints to be made in writing should be • 
repealed.
The statutory bars that restrict the ability of citizens to choose the institution for • 
administrative redress they prefer should be removed.
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The MP fi lter should • be reformed, so that citizens can make complaints direct to the 
Parliamentary Commissioner.
The fi ndings of the public services ombudsmen, except the Housing Ombudsmen, • 
should be made binding.
All of the public services ombudsmen should have powers allowing them to publish • 
and distribute their reports and other materials widely.

In addition, the Law Commission recommended that the government establish a 
wide-ranging review of the public services ombudsmen and their relationship with 
other institutions for administrative redress, such as courts and tribunals.
Source: Public Service Ombudsmen (Law Com 329) (2011).

Others

Increasingly, Ombudsman or Ombudsman-type offi  ces are being created that are more 
specialist in nature. For example, an Offi  ce for Legal Complaints has been created, to 
handle consumer complaints in respect of all bodies providing legal services, subject 
to oversight by the Legal Services Board (see further p. 243); a Judicial Appointments 
and Conduct Ombudsman was created by the Constitutional Reform Act 2005, to deal 
with complaints about judicial appointments and judicial conduct; the Independent 
Police Complaints Commission which—as the name implies—deals with complaints 
against the police; a Prisons and Probation Ombudsman, who deals with complaints 
about the prison and probation service; and the Independent Housing Ombudsman, 
who deals with complaints against (primarily) registered social landlords (housing 
associations). Th ese are not considered further here, but more information is available 
on their websites, listed in the ORC.

The rise of private sector ombudsmen

Over the last 20 years or so, a peculiarly British phenomenon has emerged. A consider-
able number of private sector industries have set up their own ombudsman schemes 
to deal with those customer complaints that cannot be resolved within a particular 
company. Th ese include the Property Ombudsman, the Banking Ombudsman, the 
Insurance Ombudsman, and the Building Societies Ombudsman. By contrast with 
the PCA and the other public sector ombudsmen, where the levels of complaints have 
been relatively low, many of these private sector ombudsmen have had large case loads 
to deal with. Th ey off er a ‘mass-market’ dispute resolution procedure, as opposed to 
the more ‘Rolls-Royce’ work of the PCA.9

9 Williams, T., and Goriely, T., ‘A Question of Numbers: Managing Complaints Against Rising 
Expectations’, in Harris, M., and Partington, M. (eds), Administrative Justice in the 21st Century (Oxford, 
Hart Publishing, 1999).
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wide-ranging review of the public services ombudsmen and their relationship with 
other institutions for administrative redress, such as courts and tribunals.
Source: Public Service Ombudsmen (Law Com 329) (2011).

Box 6.5 Continued
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Following the Financial Services and Markets Act 2000 a Financial Services 
Ombudsman scheme brought together many of these private schemes. It operates 
under statutory rather than industry-determined powers. It has a substantial case load 
and is able to award compensation up to £150k. It has eff ectively replaced the courts as 
the forum for the resolution of consumer disputes with fi nancial services providers.

Process

A common feature of all ombudsmen’s procedures is that they operate on an ‘inquisi-
torial’ or ‘investigative’ basis. Th e complaint is made; the relevant ombudsman’s staff  
investigates the complaint, taking further evidence both from the government depart-
ment or other agency concerned and the complainant. In the light of the investigation 
a conclusion is reached on whether or not there was in fact maladministration. Many 
investigations result in a fi nding that the department or agency in question behaved 
perfectly responsibly, and the complainant was being unreasonable. Where there was 
a fi nding of maladministration, there is comment on whether the response of the 
department was appropriate. Many fi ndings of maladministration lead to no more 
than the writing of a letter of apology, which is oft en all that the complainant wanted 
in the fi rst place. Usually there is no possibility of an oral hearing (though the Pensions 
Ombudsman is required to off er this).

The European Ombudsman

In addition to developments in England and Wales, the Ombudsman concept also 
extends to the work of the European Union. Th e creation of a European Ombudsman 
was approved in the Maastricht Treaty; the statute giving him his authority was agreed 
in 1994. He took up offi  ce in 1995 and has been issuing annual reports on his work 
since 1996.

He operates on the basis of Th e European Ombudsman Implementing Provisions. 
Th ese not only set out in general terms the principles on which the Ombudsman 
carries out his work, but also list the powers he has when determining cases: these 
include the possibility of making ‘critical remarks’ where no more general conclu-
sions can be drawn from the case under investigation; and the making of a ‘report 
with draft  recommendations’, where it appears that some more general lessons may 
be learned.

In addition, and unlike the national ombudsmen in England and Wales, the 
European Ombudsman has a very broad power to instigate his ‘own-initiative’ inquir-
ies. One fruit of this, to date, has been the preparation of a set of draft  recommenda-
tions, which have been put both to the European Commission and to the European 
Parliament and Council of Ministers, relating to the adoption of a Code of Good 
Administrative Behaviour. His reason for doing this was the result of refl ecting on 
many of the individual complaints he had received, which indicated that maladmin-
istration might have been avoided had clearer information been available about the 
administrative duties of Community staff  towards its citizens. Th e code was approved 
by the European Parliament and published in March 2002.
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Other complaints-handling bodies

It might be thought that, with the creation of ombudsmen to deal with issues at a high 
level and with the more recent development of a wide variety of complaints-resolution 
procedures in individual government departments, there were now adequate means 
for the redress of citizens’ complaints. In fact, other bodies and procedures have been 
created with more specifi c remits than the ombudsmen’s but more general authority 
than an internal complaints procedure. Only a few examples are given here:

Th e • Adjudicator investigates complaints from people and businesses about the 
work of Her Majesty’s Revenue and Customs, the Insolvency Service, the Public 
Guardianship Offi  ce, and the Valuation Offi  ce Agency. Th e Adjudicator does not 
look at issues of law or of tax liability, because tribunals resolve these problems. 
But she does look into excessive delay, mistakes, discourtesy of staff , and the use 
of discretion.
Th e • Independent Complaints Reviewer deals with complaints about an eclectic 
mix of government agencies, including (currently) the Land Registry, the Audit 
Commission, the Charity Commission, the Homes and Communities Agency 
and the Tenants Services Authority, the National Archives, and the Northern 
Ireland Youth Justice Agency.
Th e • Independent Case Examiner investigates complaints about the Child Support 
Agency, when clients are dissatisfi ed with the outcome of the Agency’s internal 
complaints service. He also deals with complaints about the Pension, Disability 
and Carers Service, and about Jobcentre Plus. He also deals with complaints 
about the Northern Ireland Social Security Agency.
Th e • Independent Adjudicator for Higher Education operates an independent stu-
dent complaints scheme to which all higher education institutions must adhere. 
Th e adjudicator handles individual complaints against those institutions, and 
may publish recommendations about how they deal with complaints and what 
constitutes good practice.
Th e • Immigration Services Commissioner, set up under the Immigration and Asylum 
Act 1999, is responsible for ensuring that all immigration advisers fulfi ll the require-
ments of good practice. His offi  ce is responsible for regulating immigration advis-
ers in accordance with the Commissioner’s Code of Standards and Rules, including 
taking criminal proceedings against advisers who are acting illegally.

Th e number and variety of these bodies has grown signifi cantly over the last ten years 
and now looks very haphazard. Th ere could be scope for some rationalization.

‘Collective’ administrative justice—regulators of privatized 
utility providers

Another context for the resolution of disputes arises from the privatization of the 
main utility providers—water, gas, electricity, and telecommunications, whereby the 
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provision of services by state monopolies was replaced by private companies. New 
regulatory offi  ces—including OFWAT, OFGEM, and OFTEL (now OFCOM)—were 
established to regulate these new industries to prevent abuse of market power in the 
setting of prices, and to create the conditions in which other suppliers could come into 
the market to provide the competition essential for consumer protection. Th ese regu-
latory offi  ces have also had some responsibility for the development of procedures for 
dealing with individual customer complaints and complaints from others wishing to 
enter particular market sectors.10

Th is is not the place to consider the work of these industry regulators in detail. 
But their existence does need to be noted and the fact that they too play a part in the 
administrative justice system.

Getting it right fi rst time—putting people fi rst

Notwithstanding all these dispute resolution procedures, there is a powerful argu-
ment that they would not be necessary if those who delivered public services were fully 
focused on delivering a high-quality service themselves. ‘Getting it right fi rst time’ 
should be preferable to making the citizen complain, or appeal, or go to an ombuds-
man. Th is general issue has been a concern of government for many years. First was 
the concept of the Citizens’ Charter, later rebadged by the Blair government as Service 
First. By contrast with the Ombudsman, where the concept moved from the public sec-
tor to the private, the Citizens’ Charter involved private sector ideas about standards 
of customer care and service delivery being brought into the public sector. Th ough the 
initial introduction of the charter, in 1991 by the government of Mr Major, was seen as 
rather gimmicky, it provided further impetus to promoting service standards in the 
public sector.

Since then much attention has been given to improving the quality of public service 
delivery. Under the Blair government, the Offi  ce of Public Sector Reform defi ned four 
principles for public service delivery: national standards to ensure that people have the 
right to high-quality services wherever they live; devolution to give local leaders the 
means to deliver these standards to local people; more fl exibility in service provision 
in light of people’s rising expectations; and greater customer choice. Much of this was 
driven by the desire to enhance the use of information technology in the delivery of 
public services.

Many issues of considerable political importance derive from these initiatives, for 
example, the desirability of government setting standards and targets (and dealing 
with the consequences of failing to meet them); or the extremely controversial issue 
of the extent to which private sector companies should be involved in the delivery of 
public services. (Particularly contentious examples arise in relation to the  provision of 

10 See McHarg, A., ‘Separation of Functions and Regulatory Agencies: Dispute Resolution in the 
Privatised Utilities’, in Harris, M., and Partington, M. (eds), Administrative Justice in the 21st Century 
(Oxford, Hart Publishing, 1999).
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health care, education, and prison services.) Th e approach of the Coalition govern-
ment is to focus less on the former, and more on the latter.

It is diffi  cult to gauge the extent to which these principles are being delivered in 
practice. Th e nature of political debate and reports in the media is to focus on things 
that are not happening rather than on the positive developments that are occurring. 
Th ere are oft en good reasons to think that progress is slower than ministers would 
like. In many parts of the country, public service pay levels make it hard to recruit 
staff  of adequate quality. Some forms of public service are very stressful to deliver, 
which increases the problems of staff  recruitment and retention. And, some areas of 
social administration are very complex; however well staff  do their jobs, there will be 
grounds for appeal or seeking reviews of decisions. Examples of services being deliv-
ered to much higher standards do not attract the same attention, though reports of 
the many offi  cial inspectorates suggest that good services are off ered in many areas of 
government.

Th ere seems little doubt that there will continue to be a focus on the need for public 
services to deliver a better service to the public. Administrative justice should be based 
on a desire to ensure that offi  cial decisions are right fi rst time. Th is is refl ected in the 
2011 report from the Administrative Justice and Tribunals Council, Right fi rst time. 
(See Box 6.6.)

Box 6.6 Reform in progress

Right fi rst time

The Administrative Justice and Tribunals Council argue that there are too many suc-
cessful appeals before tribunals, the result of poor decision taking within government. 
It argues there should be more emphasis on ‘getting it right’; and that departments 
that have unacceptably high levels of successful appeals should be made to help fund 
the tribunals and ombudsmen that sort incorrect decisions out. Public bodies could 
save money and improve the quality of service by making fewer mistakes and learning 
more from those they do make.

Incorrect decisions impact signifi cantly on the lives of those directly concerned. 
Compounding the problem is the repetition of these expensive errors. Too few public 
bodies have in place feedback mechanisms to ensure that the outcomes of appeals and 
complaints are understood throughout the organization.

‘Right fi rst time’ means:

making a decision or delivering a service to the user fairly, quickly, accurately, and • 
effectively;
taking into account the relevant and suffi cient evidence and circumstances of a par-• 
ticular case;
involving the user and keeping the user updated and informed during the process;• 

Box 6.6 Reform in progress

Right fi rst time

The Administrative Justice and Tribunals Council argue that there are too many suc-
cessful appeals before tribunals, the result of poor decision taking within government. 
It argues there should be more emphasis on ‘getting it right’; and that departments 
that have unacceptably high levels of successful appeals should be made to help fund 
the tribunals and ombudsmen that sort incorrect decisions out. Public bodies could 
save money and improve the quality of service by making fewer mistakes and learning 
more from those they do make.

Incorrect decisions impact signifi cantly on the lives of those directly concerned. 
Compounding the problem is the repetition of these expensive errors. Too few public 
bodies have in place feedback mechanisms to ensure that the outcomes of appeals and 
complaints are understood throughout the organization.

‘Right fi rst time’ means:

making a decision or delivering a service to the user fairly, quickly, accurately, and • 
effectively;
taking into account the relevant and suffi cient evidence and circumstances of a par-• 
ticular case;
involving the user and keeping the user updated and informed during the process;• 



 the administrative justice system  173

communicat• ing and explaining the decision or action to the user in a clear and 
understandable way, and informing them about their rights in relation to com-
plaints, reviews, appeals, or alternative dispute resolution;
learning from feedback or complaints about the service or appeals against • 
decisions;
empowering and supporting staff through providing high quality guidance, train-• 
ing, and mentoring.

The report identifi es the fundamentals of right fi rst time as leadership, culture, respon-
siveness, resolution, and learning. It also highlights practical steps that should be 
adopted and followed by leaders of public bodies when reviewing their services and 
attempting to establish a right-fi rst-time approach. All such bodies should carry out 
a review of their systems, procedures and decision-making structures, to ensure that 
they are doing all they can to get decisions right fi rst time.

The report argues that it is time to adopt a ‘polluter pays’ approach to help pro-
mote a right-fi rst-time culture. Tribunals (including, but not limited to, those within the 
Tribunals Service) are currently carrying a heavy share of the fi nancial burden caused 
by incorrect decisions. It recommends the development of funding models by which 
original decision-making organizations contribute to the cost of running tribunals 
through direct reference to the volume of successful appeals they generate.

To the extent that the institutional procedures considered in this chapter are needed, 
this may refl ect the fact that standards of administrative justice are not as high as they 
should be.

Audit and quality control

Although the discussion of administrative justice has so far focused on the wide vari-
ety of procedures, ranging from courts to informal complaints-handling procedures, 
available to individual citizens, dissatisfi ed with some aspect of public administration, 
other mechanisms have also been introduced to try to ensure quality of performance 
and the provision of good public services that provide value for money. As Ison has 
argued, if offi  cials get the initial decision right, then the consumers of public services 
should be better satisfi ed and have less need to use the myriad appeal and complaints 
mechanisms outlined above.11 (Indeed, one of the criticisms that can be made of many 
of the processes discussed above is that there is rather little institutional commitment 

11 Ison, T., ‘Administrative Justice: Is it such a good idea?’, in Harris, M., and Partington, M. (eds), 
Administrative Justice in the 21st Century (Oxford, Hart Publishing, 1999).
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Box 6.6 Continued
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to the idea of considering what general lessons might be drawn from the resolution 
of individual appeals or complaints. Th e very process of encouraging disputes to be 
resolved on an individual basis may disguise structural questions which, if addressed 
by the government department or other agency, might have prevented the problem 
arising in the fi rst place.)

Among the alternative techniques now used to try to achieve these more general 
objectives are:

the use of audit to ensure that value for money in the provision of public services • 
is achieved;
the use of inspectorates to ensure the quality of service provision;• 
the provision of benchmarking statistics to provide baseline data against which • 
performance by public sector agencies may be measured; and
the conclusion of public service agreements, designed to encourage the moderni-• 
zation of service delivery, support proposals for reform, and increase account-
ability by the setting of clear aims and objectives.

Th e time has come to appreciate the importance of the application of these techniques 
to the administrative justice system.

Parliament

If, as has been argued in this chapter, our understanding of administrative justice 
should be seen as off ering something more than the resolution of individual disputes 
between the citizen and the state, and should embrace other methods by which offi  -
cials and other public servants are called to account, it must not be forgotten that 
Parliament—in addition to its legislative functions considered in Chapter 3—has 
important responsibilities. Th ree particular mechanisms may be noted here:

Questions;• 
Debates;• 
Select Committees.• 

MPs questions

Th e easiest way for a Member of Parliament to try to get information or to get some-
thing done by a minister is to ask a Parliamentary Question (PQ). A small number of 
PQs are answered orally by the minister concerned; the vast majority of PQs receive 
a written answer. All answers—whether oral or written—are printed in Hansard, the 
offi  cial transcript of proceedings in Parliament. Although the issues on which ques-
tions are asked range very widely, many are designed to call ministers to account, and 
in that sense can be seen as within the landscape of administrative justice.
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Debates

A great deal of parliamentary time is spent debating legislative proposals, as noted in 
Chapter 3. Th is use of parliamentary time is controlled by the government. But there 
are also opportunities for Parliament to debate other issues, not directly related to the 
law-making process, and some of these opportunities are outside the control of the 
government. Th ey can be used by backbench MPs to raise issues about how govern-
ment is working.

For example, at the end of each parliamentary day, there is a short 30-minute 
adjournment debate, introduced by a backbench Member of Parliament. One 
 innovation—introduced in November 1999—is that of backbench debates. Because 
of the amount of time the legislative process takes in the House of Commons, back-
benchers had only limited opportunity to raise matters of more general concern. 
Th ree days each week are now available for backbench debates on matters not related 
to the legislative programme. Th ese take place not in the chamber of the House of 
Commons, but in Westminster Hall, which for these purposes is arranged in a horse-
shoe  formation—thought to be less confrontational than the familiar ‘head-on’ 
arrangements in the House of Commons.

Th e ability of backbenchers to control the issues considered in backbench debates 
has been increased by the decision, taken by the new Coalition government, to create a 
new Backbench Business Committee, which has responsibility for scheduling the sub-
jects for debates on 35 days in the current session of Parliament: 27 of these debating 
days will take place in the House of Commons, the remainder in Westminster Hall.

Select committees

Finally, Parliament appoints a wide range of select committees to keep the work of 
central government departments under review. (Th ese must be distinguished from 
the standing committees, which scrutinize clauses in bills during the committee stage 
of the legislative process.) Th ere are also a number of select committees that cut across 
departmental boundaries. Th ese include: the Public Accounts Committee, the Public 
Administration Committee, and the Procedure Committee.

In addition to select committees of the House of Commons, there are also select 
committees in the House of Lords. Th ey do not look at specifi c government depart-
ments but focus on four principal issues: the European Union, Science and Technology, 
Economic aff airs, and the UK constitution.

Each select committee works by inquiring into topics which they select for inves-
tigation. Th ey work by gathering written and oral evidence, and in the light of this 
write a report which is presented to Parliament. Th ey can call for named individuals 
(including ministers and civil servants) to attend the committee to be questioned. A 
particular feature of select committees is that many of them are chaired by Members 
of Parliament who are not members of the governing political party. For the most part, 
they seek to write unanimous reports, whatever the party political composition of the 
particular committee.
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Select committees have become much more important in recent years as a mecha-
nism by which Members of Parliament try to call government to account, although a 
lot of their detailed work is not well understood by the public at large.

Freedom of information

Finally, note should be taken of the Freedom of Information Act 2000, which came 
fully into force at the beginning of 2005. Th e Act covers all central government depart-
ments, and a number of other bodies closely related to central government, including, 
for example, the Charity Commission, the Crown Prosecution Service, the Serious 
Fraud Offi  ce, and the Treasury Solicitors Department. Th e government produces an 
annual statistical report on the use of the Act. Th e latest available report shows that 
between April and June 2011, over 11,000 requests for information were received.

Th e impact of this method of calling offi  cials and other public servants to account 
can be extremely dramatic; the exposure in 2009 of information about the use (and 
abuse) of the allowances by Members of Parliament was the result of investigative 
work undertaken through use of freedom of information requests.

Overview of the administrative justice system

The Administrative Justice and Tribunals Council

Since 1959, tribunals and inquiries were kept under review by the Council on Tribunals. 
It had a statutory responsibility to advise government on the work of the tribunals and 
inquiry systems under its jurisdiction; to comment on draft s of procedural regula-
tions, on which the Council must be consulted; and to deal with such other matters as 
might be referred to it. In addition the Council prepared a number of reports relating 
to general issues about the operation of tribunals and inquiries.

A particular feature of the Council was that its members had, in the vast majority 
of the tribunal systems under its authority, a statutory right to attend hearings. As a 
result of these visits many items of concern to the Council emerged, which have been 
translated into proposals for change. Th ey included:

the need for training of tribunal chairmen and members;• 
the importance of the role of the clerk and administrative support generally in • 
ensuring the smooth running of tribunals; and
the need for adequate levels of resource to enable the work of the tribunals to be • 
done eff ectively.

Th e Leggatt review of tribunals saw the Council as a key part of the administrative 
justice system and recommended that its role should be enhanced.
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From November 2007, the Council was transformed into the Administrative Justice 
and Tribunals Council. Details of the Council’s powers were set out in the Tribunals, 
Courts and Enforcement Act 2007. Notwithstanding this history, the Coalition gov-
ernment decided that, following its review of public bodies, the Council should be 
abolished. Th is could be a mistake. Th ere are a number of issues facing the administra-
tive justice system:

bringing coherence to the huge range of ombudsmen and complaints-resolution • 
processes;
determining who should pay for tribunals;• 
dealing with the impacts in cuts in legal aid and general advice provision;• 
developing more proportionate dispute-resolution procedures.• 

Indeed, in another report, published in 2011, the Council asks whether administrative 
justice may be under threat. Th is is not the time to abolish totally an independent voice 
that could encourage constructive debate on challenges to the administrative justice 
system. Even if the Council disappears, there is a strong case for some of its functions 
to be retained, albeit in a diff erent guise.

The British and Irish Ombudsmen’s Association (BIOA)

BIOA is a private organization founded by the ombudsmen in 1995 to ensure that only 
those bodies that subscribe to certain procedural standards use the label ‘ombuds-
man’. In particular, they wanted to make clear that ombudsmen in the private sector of 
the economy, who were privately fi nanced, are truly independent of their paymasters. 
It has also undertaken other activity, such as developing principles for the training 
and procedures to be adopted by individual ombudsman systems. One feature par-
ticularly worthy of note—and which it is surprising does not exist in other parts of 
the English legal system—is its link with the neighbouring common law jurisdiction, 
Ireland. (Th ere would be advantage in thinking of other areas of the justice system 
where there might be opportunities for the British and the Irish to learn from each 
other.) However, it does not see its function as keeping the whole of the administrative 
justice system under review.

Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

 

www.oxfordtextbooks.co.uk/orc/partington12_13/
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Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to easily 
research topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Items discussed include: the implications of merging courts and tribunals; the proposals for 
reform of the Ombudsman system; ‘right fi rst time’; the crisis in administrative justice; inter-
views with Sir Robert Carnwath and Judge Alison McKenna; interviews with the Ombudsman 
and the Legal Services Ombudsman; interview with the Independent Complaints Reviewer; 
interview with the Chair of AJTC.
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7
The family justice system

Introduction

Th e role law should play in the regulation of family relationships is controversial. 
Some argue that law should have only a residual function leaving people to struc-
ture their lives as a matter of private choice and personal morality. Others argue 
that society has a legitimate interest in family policy, particularly where children are 
involved. Furthermore, if support is not given to families, this leads to other undesir-
able social consequences, for example anti-social behaviour, youth crime, and teenage 
pregnancy.

Th e institutional framework within which family policy is developed has under-
gone considerable change in recent years. Ministerial boundaries have been redrawn 
and new agencies created. To give just a few examples:

 (1) Following the terrible case of Victoria Climbié, in 2003 a Children’s Minister was 
appointed within the (then) Department for Education and Science. Th ere are 
currently two ministers, within the Department of Education, responsible for 
policies relating to children and families.

 (2) Th e fl agship scheme, established in 1999, under the former Labour government, 
is the Sure Start programme. Th is aims to: increase the availability of childcare 
for all children; improve health and emotional development for young children; 
and support parents as parents and in their aspirations towards employment. 
Sure Start covers children from conception through to the age of 14, and up to 
the age of 16 for those with special educational needs and disabilities. One of 
the principal ways of delivering these objectives is through the creation of Sure 
Start Children’s Centres. Th ese bring together childcare, early education, health, 
and family support services for families with children under fi ve years old. Th e 
programme has been taken forward by the Coalition government, though with 
some reduction in the number of centres.

 (3) Under the Children Act 2004, the post of Children’s Commissioner was created. 
Her function is to ensure that ministers are continually reminded of and advised 
about the child’s perspective in policy-making. Th e continuation of this post 
was subject to review by the Coalition government. In July 2011, the govern-
ment announced plans to strengthen the independence of the Commissioner’s 
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function and bring her functions together with those of the Children’s Right 
Director, currently based in Ofsted—the Offi  ce for Standards in Education, 
Children’s Services and Skills.

Law and the family

Within this complex and changing context, we turn to the principal functions of the 
law that relate to the family. Th ese may be defi ned as:

 (1) to defi ne the rules for the validity of marriage;
 (2) to prescribe the bases on which marital relationships may be brought to an end 

through divorce or nullity;
 (3) to deal with the consequences of divorce and other relationship breakdown, in 

particular questions of responsibility for children, fi nancial support, and the 
division of property rights;

 (4) to provide a framework for the protection of children, including care and 
adoption;

 (5) to provide a framework for dealing with issues of domestic violence.

Th e last two are not dependent on the existence of a marriage; the fi rst two are. Th e 
third is largely dependent on the existence of a marriage, though there is a limited 
though complex involvement of the law on the breakdown of de facto relationships.

Th e extent to which the law should be involved in the regulation of de facto relation-
ships is currently the subject of considerable debate. For example, there has been fi erce 
argument about the extent to which, if at all, the provisions for distributing property 
on the breakdown of a marriage should or should not apply to (heterosexual) de facto 
relationships where parties have lived together as a family, but without formally get-
ting married.

Equally controversial have been questions of the extent to which, if at all, those 
involved in homosexual relationships might be subject to analogous principles. Th e 
Civil Partnerships Act 2004 provides a legal framework within which same-sex cou-
ples can obtain legal recognition of their relationship by forming a civil partnership. 
Th ey may do so by registering as civil partners of each other provided: they are of the 
same sex; they are not already in a civil partnership or lawfully married; they are not 
within the prohibited degrees of relationship; they are both aged 16 or over (and, if 
either of them is under 18 and the registration is to take place in England and Wales 
or Northern Ireland, the consent of appropriate people or bodies has been obtained). 
Th e Act also sets out the legal consequences of forming a civil partnership, including 
the rights and responsibilities of civil partners. Some now argue that the concept of 
marriage itself should be amended to cover same-sex couples, but this is not currently 
being taken forward within government.

Underpinning much development of the domestic law of England and Wales, there 
is an important international law dimension, particularly relating to the law that 
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aff ects children. Although the International Convention on the Rights of the Child 
1989 does not have direct impact on English law (unlike the law of the European 
Union or the European Convention on Human Rights) it has considerable political 
signifi cance. Th e eff ect of the Convention is kept under review by the Committee on 
the Rights of the Child, part of the United Nations Human Rights Commission. Th e 
proposed enhancement of the role of the Children’s Commissioner, considered above, 
is designed in part to refl ect the government’s desire to be able to report positively on 
the protection of the rights of children.

Four particular issues have emerged in the last 20 years as factors that should infl u-
ence not only the structure of the family justice system, but also the roles that people 
who work within that system should perform.

First, there has been the important realization that if a marriage (or indeed other • 
long-term relationship) does break down, the process of bringing that relation-
ship to a formal end should—wherever possible—reduce the inevitable feelings 
of stress, rejection, and failure that accompany such a process, rather than add 
to them.
Secondly, there is now a clearer acceptance, recognized in law, that as far as pos-• 
sible the welfare of the child must be protected.
Th irdly, there is much concern about the extent to which parents who have sepa-• 
rated should be able to maintain contact with their children.
Fourthly, there is much greater awareness of the problem of domestic violence and • 
other forms of abuse that occur in the family home. Th ere have been a number of 
important legal developments designed both to assist victims of abuse, and also to 
send the broader educational message that such behaviour is not acceptable.

Th ese issues have informed much recent development of the family justice system and 
the attitudes of those who practise within it.

Family justice: the institutional framework

Unlike many other countries, England and Wales has no specialist family court. 
Rather there is a complex set of arrangements with diff erent courts having a range of 
powers to determine the diff erent issues that may arise in family law. While the idea 
of a separate family court has not been accepted by government, it is accepted that, 
in most areas of family work, the relevant judiciary should be specially suited to the 
particular tasks it has to perform. In practice there is a separate family justice system.

In many instances judges must undertake specialist training before they can deter-
mine family cases, particularly those relating to children. Th e training embraces not 
only instruction on the law and legal procedures, but also issues relating to theories 
of child development and principles of social work. Th e diffi  culty of resolving cases 
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relating to children can hardly be overstated, since the outcome of such cases may be 
that children are removed from one parent and transferred to another, or are removed 
from the parent(s) altogether and placed under the care and supervision of others. 
Judicial training is designed to ensure that as appropriate decisions as possible are 
taken.

While turning its face against a specialist family court, the government decided that 
there should be a single code of procedure for the diff erent courts dealing with family 
matters. Under the Courts Act 2003, a Family Procedure Rules Committee was estab-
lished with the ultimate objective of writing a new uniform set of Family Procedure 
Rules. At the end of 2005, the Committee completed the fi rst stage of the process with 
the introduction of uniform rules relating to adoption arising from the Adoption and 
Children Act 2002. In 2010, the full set of rules was completed and was brought into 
eff ect in April 2011. While the primary objective of the new rules was to restate the 
existing rules in a clearer way (similar to the Civil Procedure Rules, discussed below 
in Chapter 8), a number of changes of procedure have been introduced. In particular, 
there is now a procedural requirement that anyone wishing to apply to a court either 
for an order relating to their children or an order relating to their fi nances must fi rst 
attend a mediation information and assessment meeting to explore whether a result 
can be reached outside the formal court setting.

Further change to the family justice system is likely following publication of the 
Norgrove Review of Family Justice. Th is inquiry was established in early 2010, published 
an interim report in March 2011, and a fi nal report in November 2011. Th e package of 
reforms that have been recommended is a complex one (see below, Box 7.1). But what par-
ticularly struck Norgrove were the delays in the current system, which could have very 
serious consequences, particularly where decisions relating to young children had to be 
decided. Th e review wanted to encourage all those who work in the family justice system 
to think critically about the contribution they make to it and ask themselves whether 
there were ways in which their role might alter to make the whole process more effi  cient. 
Th e government responded in February 2012, broadly accepting the recommendations.

Box 7.1 Reform in progress

Review of the family justice system

In summary, the Norgrove review recommends:
Changes to the system including:

the creation of a new Family Justice Service to make sure agencies and profession-• 
als work together to make positive improvements in the system for children and 
families;
more judges who are specialists in family law to hear cases from start to fi nish to • 
ensure consistency and confi dence in the system;
a simplifi ed court structure making it easier for people using the courts to know • 
where to go;

Box 7.1 Reform in progress

Review of the family justice system

In summary, the Norgrove review recommends:
Changes to the system including:

the creation of a new Family Justice Service to make sure agencies and profession-• 
als work together to make positive improvements in the system for children and 
families;
more judges who are specialists in family law to hear cases from start to fi nish to •
ensure consistency and confi dence in the system;
a simplifi ed court structure making it easier for people using the courts to know • 
where to go;
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more chil• d focus and better training for professionals to make sure children’s views 
are heard.

Changes to public law (which deals with the protection of children and taking them into 
care) to deliver results more quickly for children, including:

a six-month time limit for all cases, save in exceptional circumstances;• 
reducing reliance on unnecessary expert witnesses and reports;• 
refocusing the courts on the core issue of determining whether the child should go • 
into care.

Changes to private law (arrangements about children and money following separa-
tion and divorce) to create a simpler service for families who are separating, aimed at 
helping them and their children focus on reaching a safe, joint agreement, if possible, 
without going to court:

a single online and phone help service to make it simpler for people to decide the • 
most appropriate way forward and increase clarity of understanding;
use of parenting agreements and a new ‘child arrangements order’ to bring together • 
arrangements for children’s care after separation, focusing on the child rather than 
‘contact’ and ‘residence’;
increased provision of mediation to prevent cases going to court unnecessarily.• 

The report also recommended signifi cant investment in IT to improve the effi ciency of 
court processes.

One controversial issue that the review did not pursue was the idea that there should 
be a legal presumption in favour of ‘shared parenting’. Evidence from countries where 
this had been introduced suggested that such a legal presumption did not ensure that 
the best interests of the child—the fundamental legal test in all children’s cases—were 
always taken into account as fully as they should be.

Th e government also created the Family Justice Council to keep the family justice 
system as a whole under review. (See below, Box 7.2.)

Box 7.2 Reform in progress

Family Justice Council

The Council was established in July 2004. Its terms of reference require it to facilitate 
the delivery of better and quicker outcomes for families and children who use the fam-
ily justice system by:

promoting improved interdisciplinary working across the family justice system • 
through inclusive discussion, communication, and co-ordination between all agencies;
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this had been introduced suggested that such a legal presumption did not ensure that 
the best interests of the child—the fundamental legal test in all children’s cases—were 
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Box 7.1 Continued
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identifying•  and disseminating best practice throughout the family justice system by 
facilitating a mutual exchange of information between local committees and the 
Council, including information on local initiatives;
consulting with government departments on current policy and priorities and secur-• 
ing best value from available resources;
providing guidance and direction to achieve consistency of practice throughout the • 
family justice system and submitting proposals for new practice directions where 
appropriate;
promoting commitment to legislative principles and the objectives of the family jus-• 
tice system by disseminating advice and promoting inter-agency discussion, includ-
ing by way of seminars and conferences as appropriate;
promoting the effectiveness of the family justice system by identifying priorities for, • 
and encouraging the conduct of, research;
providing advice and making recommendations to government on changes to legis-• 
lation, practice, and procedure, which will improve the workings of the family justice 
system;
the Family Justice Council has been retained, following the Coalition government’s • 
review of public bodies; it now has the same chief executive as the Civil Justice 
Council (see below, Chapter 8).

Source: Adapted from <www.family-justice-council.org.uk/ourwork.htm>.

Th ere is one important, and controversial, respect in which the family courts operate 
diff erently from most other courts and tribunals. Much of their work is closed to the 
public. Th is has long been justifi ed on the ground that publicity, especially between 
warring parents, could be extremely damaging to children. On the other hand, there 
have been counter-arguments that private hearings enable judges to reach decisions 
that do not always appear to be fair.

Th e former Labour government struggled with this issue. Following two consulta-
tion exercises in 2006 and 2007, it announced at the end of 2008 that there would be 
a programme of changes to family court procedures designed to improve openness. 
(See below, Box 7.3.) Th e Coalition government has decided that further change should 
await the outcome of decisions on the review of family justice that reported in 2011 
(see above, Box 7.1).

Box 7.3 Reform in progress

Openness in the family courts

In December 2008, the Secretary of State for Justice announced a programme of steps 
that would be taken in relation to this issue:
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facilitating a mutual exchange of information between local committees and the 
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providing advice and making recommendations to government on changes to legis-• 
lation, practice, and procedure, which will improve the workings of the family justice 
system;
the Family Justice Council has been retained, following the Coalition government’s • 
review of public bodies; it now has the same chief executive as the Civil Justice 
Council (see below, Chapter 8).

Source: Adapted from <www.family-justice-council.org.uk/ourwork.htm>.

Box 7.3 Reform in progress

Openness in the family courts

In December 2008, the Secretary of State for Justice announced a programme of steps 
that would be taken in relation to this issue:

Box 7.2 Continued
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 (1) From 27 April 2009, all courts which do family work have been made accessible to 
members of the media who are holders of a UK press card. The courts are still able 
to restrict attendance if, for example the welfare of the child requires it, or for the 
safety and protection of parties or witnesses. The media will not be able to identify 
the parties but will be able to report the issues raised in particular cases.

 (2) In November 2009, a 12-month pilot project was launched in three courts designed 
to improve the information coming out of the courts. It involves:

placing anonymized judgments online from some family cases so that the public • 
can see how family courts work and how decisions were reached;
giving parties involved a copy of the judgment at the conclusion of their case so • 
that they have a record of what was decided and why; and
looking at the practicalities of retaining judgments so that children involved in • 
proceedings can access them when they are older.

 (3) The government will consult on whether adoption proceedings can be made more 
open. The Children, Schools and Families Act 2010 made legislative provision for 
putting these pilot schemes on a more permanent footing; but the Coalition gov-
ernment announced that pending the outcome of fi nal decisions following the 
review of the family justice system in 2011 no further steps will be taken.

Source: Adapted from <www.justice.gov.uk/news/announcement161208a.htm>.

Children

From October 1991 (when the Children Act 1989 came into force) there has been a 
common jurisdiction across all the tiers of the court structure for dealing with issues 
relating to children. Th e structure is designed to enable cases to be disposed of at the
most appropriate court level. Th ree levels of courts need to be considered:

family proceedings courts;• 
county courts; and• 
the High Court.• 

Family proceedings courts

Family proceedings courts are magistrates’ courts that deal with family matters. Th e 
lay magistrates who sit in them are drawn from specially selected family panels, whose 
members have all been trained and receive ongoing training. Th e district judges who 
sit in family proceedings are also specially trained. In this jurisdiction they sit with 
lay justices. Family proceedings courts have jurisdiction to deal with both public and 
private law cases relating to children. (See below, Box 7.4.) All public law cases start in 
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Box 7.3 Continued
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the family proceedings court. (Despite their name, family proceedings courts do not 
deal with divorce.)

Box 7.4 Legal system explained

Public law and private law children cases

In relation to children, an important distinction must be drawn between public law 
cases and private law cases. Public law cases are brought by public authorities—in par-
ticular the social services departments of local authorities—or other agencies such as 
the National Society for the Prevention of Cruelty to Children (NSPCC). They may be 
seeking orders from the court relating to the care, supervision, or emergency protec-
tion of children. Private law cases are those brought by private individuals, usually the 
parents of the child, seeking orders relating to the child in the context of a divorce or 
the separation of the parents.

One of the principal objectives of the Children Act 1989 was to ensure that the 
voice of the child was heard. To assist in this, in most public law applications, the court 
appoints a children’s guardian to assist the child, unless the court is satisfi ed that this 
is not needed to protect the interests of the child. The role of the guardian is to ensure 
that the court is fully informed of facts relevant to determining the best interests of the 
child. She also seeks to ensure that the court is made fully aware of the child’s feelings 
and wishes. Guardians are provided by CAFCASS, established in 2001 by the Criminal 
Justice and Court Services Act 2000. In defi ned cases, the guardian is also required to 
appoint a solicitor to act for the child, to ensure proper legal representation.

In private law cases, an analogous role is played by the Children and Family Reporter, 
also appointed by CAFCASS.

Th is is a busy jurisdiction. In 2010, public law applications involving over 24,000 chil-
dren were made; private law applications involving over 20,000 children were also 
made to the Family Proceedings Court during the same period.

The county court

County courts are divided into fi ve distinct categories:

non-divorce county courts, with no power to deal with any family law matters;• 
divorce county courts, which can issue all private law family proceedings but from • 
which, if a matter is contested, it is referred to a family hearing centre for trial;
family hearing centres, which can issue and hear all private law family cases • 
whether or not they are contested;
care centres, with full powers to deal with all private law and public law matters;• 
specialized adoption centres, which have power to issue, hear, and process adop-• 
tion applications under guidance issued by the President of the Family Division.1

1 Adoption Proceedings—A New Approach (London, Lord Chancellor’s Department, 2001).
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Th e circuit judges and district judges who deal with matters relating to children under 
the Children Act 1989 have to be specially nominated for family work by the Lord 
Chancellor. Th ey are not so nominated without receiving special training and guid-
ance. (One exception is that circuit judges who are not nominated can still hear cases 
involving requests for injunctions arising from allegations of domestic violence and 
some other matrimonial work.) Th ey are formally known as ‘nominated care judges’.2 
Th e circuit judges who are nominated have full powers to deal with all public and 
private law matters. District judges who have been nominated as care judges can hear 
uncontested public law cases, and contested private law cases. In addition to the nomi-
nated care judges there is also a group of circuit family judges who can deal with pri-
vate law matters, but not public law matters.

County courts have a very large case load. In 2010, they received private law appli-
cations relating to over 100,000 children, plus public law applications relating to over 
5,800 children.

The High Court

Although there are no formal training requirements for High Court judges who do 
family work, nonetheless they sit in a separate division of the High Court—the Family 
Division. Th ere are 17 such judges, plus a President, specially appointed to give leader-
ship to this specialist group of judiciary. Th e smallness of their number enables them 
to operate in a collegiate style with a fair degree of common purpose and approach.

Th e High Court has power to hear all cases relating to children. It has exclusive 
power to decide matters relating to wardship, whereby the court assumes responsi-
bility for the child, taking over from the parents. It also hears appeals from family 
proceedings courts. Th e workload of the High Court is numerically trivial by com-
parison with those of the other two courts—public law applications aff ecting just 
370 children and private law applications aff ecting 670 children in 2010. But its more 
important decisions are reported and thus develop the jurisprudence of the family 
justice system.

Orders

Th e Children Act 1989 provides for a wide range of orders that can be made by the 
courts. Th ey include:

care/supervision orders;• 
emergency protection orders;• 
exclusion requirements; and• 
‘section 8’ orders.• 

2 Th ere are also designated family judges who, besides undertaking normal judicial duties as nominated 
care judges, also chair local Family Court Business Committees and Family Court Forums—both mecha-
nisms for improving working relationships between the courts and their users.
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Care/supervision orders

Th ese are made on application by either a local authority or the NSPCC (which is the 
only ‘authorized person’ under the Children Act 1989 able to bring such proceedings). 
Before an order may be made, the court must be satisfi ed either that a child is suff er-
ing or is likely to suff er signifi cant harm, and that the harm or likelihood of harm is 
attributable to:

 (1) the care given to the child; or
 (2) the likelihood of the care not being what it would be reasonable to expect a par-

ent to give a child;

or that the child is beyond parental control.
If the court is so satisfi ed, it may make an order:

 (1) placing the child in the care of a designated local authority; or
 (2) putting the child under the supervision of a designated local authority or proba-

tion offi  cer.

Such orders cannot be made in relation to a child who has reached the age of 17 (16 if 
the child is married).

Th e eff ect of a care order is to impose a duty on the local authority to keep the child 
in care, to exercise parental responsibility over the child, and determine the extent to 
which a parent or guardian may meet his or her parental responsibility towards the 
child. Th e eff ect of a supervision order is to impose a duty on the supervisor to advise, 
assist, and befriend the child, and to take the necessary action to give eff ect to the 
order, including whether or not to apply to vary or discharge it.

Emergency protection orders

Th ese are made where the court is satisfi ed that there is reasonable cause to believe 
that a child is suff ering, or is likely to suff er, signifi cant harm if not removed to accom-
modation provided by the applicant, or that the child should not remain in the place 
where she is currently living. Emergency protection orders may be sought where any-
one, including a local authority, believes that access to a child is being unreasonably 
refused.

Exclusion requirements

From October 1997, the courts have had power to order the exclusion of a suspected 
abuser from a child’s home, where ill-treatment of the child is alleged, and either an 
interim care order or an emergency protection order has been made. A power of arrest 
can be added to the exclusion requirement, so that anyone in breach may be instantly 
arrested. Before an exclusion requirement can be ordered, the court must be satis-
fi ed that there will still be a person remaining in the premises with the child, and 
that that person has agreed to care for the child and has consented to the exclusion 
requirement.
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‘Section 8’ orders

Orders made under section 8 of the Children Act 1989 include:

residence • orders, determining where the child should live;
contact • orders, deciding whom the child may see;
prohibited steps • orders, to prevent a defi ned action(s) taking place; and
specifi c issue • orders, dealing with particular aspects of a child’s upbringing.

During 2010, well over 100,000 section 8 orders were made,3 the vast bulk of them 
relating to residence and contact.

Problems with the enforcement of these orders resulted in the government intro-
ducing new rules for dealing with parental separation. Th e Children and Adoption 
Act 2006 has two objectives. First, it wants to promote the quality of contact between 
parent and child. Th e Act gives the court power to direct a party to take part in an 
activity that would promote contact with a child. Contact activities include attend-
ance at programmes, classes, or counselling sessions designed to improve the quality 
of contact time, or to address a person’s violent behaviour. Th is may occur during the 
proceedings, even if the court does not make a contact order, or by making such activ-
ity a condition in a contact order. Secondly, it gives the court wider powers in cases 
involving breach of a contact order by adding: a power to make enforcement orders 
imposing an unpaid work requirement; and a power to order one person to pay com-
pensation to another for a fi nancial loss caused by a breach. Th ese powers are in addi-
tion to their powers relating to contempt of court and their ability to alter the residence 
and contact arrangements relating to a child.

Adoption

Th e other main activity of the courts in relation to children concerns adoption, whereby 
the rights, duties, and obligations of a child’s natural parents are legally extinguished 
and are vested, by order of the court, in the adoptive parents. It is essential that the 
court is satisfi ed that the adoptive parents are suitable and have consented to the adop-
tion. Where possible it is also necessary to obtain the consent of the parents (including 
any guardian with parental responsibility), though this may be dispensed with if there 
is evidence that the natural parent has persistently ill-treated the child or that consent 
is being unreasonably withheld. Once again, the primary objective of the courts is to 
safeguard and promote the welfare of the child. Th is includes taking the views of the 
child into account.

3 Data in this chapter, save those relating to adoptions, are derived from Ministry of Justice, Judicial and 
Court Statistics, 2010 (London, Ministry of Justice, 2011), available at <www.justice.gov.uk/publications/
statistics-and-data/courts-and-sentencing/judicial-annual.htm> ch 2.

www.justice.gov.uk/publications/statistics-and-data/courts-and-sentencing/judicial-annual.htm
www.justice.gov.uk/publications/statistics-and-data/courts-and-sentencing/judicial-annual.htm
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Aft er a long period of gestation, major changes to the law of adoption were made 
by the Adoption and Children Act 2002. Th e intention was, while continuing to pro-
tect children, to make it easier for those wishing to adopt children to do so, thereby 
increasing the number of adoptions currently sanctioned by the legal process. Th e 
government is particularly anxious that more children, currently in the care of local 
authorities, should be adopted. Statistics from the Offi  ce for National Statistics reveal, 
however, that the number of adoptions has been falling. In 2010 just 3,050 orders were 
actually made, the lowest number since 1998.

Matrimonial matters

Th e other principal work of the courts in the context of the family relates to the disso-
lution of marriages. For these purposes the courts are the county courts, except those 
designated as non-divorce county courts.

A marriage may be dissolved in two ways: divorce and nullity. Divorce is much more 
frequently used. To obtain a divorce, the petitioner must prove that the marriage has 
broken down irretrievably. Th is can be demonstrated by proof of: adultery; behaviour 
that the petitioner cannot reasonably be expected to live with; desertion for at least two 
years; two years’ separation where the respondent consents; fi ve years’ separation where 
there is no such consent. Evidence of irretrievable breakdown is usually considered by 
a district judge. If proved, a provisional measure, the decree nisi, is made. Th e divorce 
becomes fi nal only aft er a fi nal decision, the decree absolute. Th e existence of this two-
stage process is to provide an opportunity, albeit rarely used, for second thoughts. Most 
cases are disposed of on the basis of paper evidence without the need for a hearing.

Where children are involved, the court must be satisfi ed with the arrangements for 
their welfare. Th ese must be written down and, if possible, agreed between the parents. 
If agreement is not possible, the judge may order the parents to come to court so that 
the issues may be resolved. If the issues are uncontested at this point, the judge may 
issue a section 8 order (see above).

Th e divorce case load is enormous. In 2010, over 133,000 petitions for divorce were 
fi led, an increase of one per cent on the previous year; 121,265 decrees absolute were 
granted.

Nullity is the other mode of dissolving a marriage. However, this can be used only 
where there is proof that the marriage either was void in the fi rst place (e.g. because 
one of the parties was under the age of 16 or was already married), or was voidable (e.g. 
because one of the parties was pregnant by someone else at the time of the marriage 
or the marriage was not consummated due to incapacity or wilful refusal). To obtain 
a decree of nullity, a two-stage process, similar to the divorce process, must be gone 
through. By contrast with divorce, this mode of dissolution is rare: around 290 peti-
tions were fi led in 2010, and around 150 were granted.
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Judicial separation is an alternative procedure for those who do not wish to or who 
for some reason cannot get divorced. It does not terminate the marriage, but legally 
absolves the parties to a marriage from the obligation to live together. Just 300 applica-
tions for separation decrees were fi led in 2010; 171 were granted.

Ancillary relief

Ancillary relief refers to the powers of the court to make orders linked to divorce or 
other matrimonial proceedings. Th ese relate to maintenance (periodical payments to 
an ex-spouse) and to lump sum payments or property orders (usually dealing with 
the matrimonial home). As with divorce, the courts for these purposes are the county 
courts.

Th e powers of the courts to deal with maintenance orders relating to the children of 
the marriage have to a certain extent been taken over by the child support system (see 
below). Since April 1993, most new applications for maintenance have been dealt with 
by the Child Support Agency (now part of the Child Maintenance and Enforcement 
Commission). Initially the plan was to transfer then existing court orders to the 
Agency. However the controversies and operational chaos that surrounded the Agency 
led to an indefi nite deferment of this plan. Th us county courts still have to make a sig-
nifi cant number of orders relating to the maintenance of or other fi nancial provision 
for children. In 2010, nearly 12,000 such orders were made.

In 2010, the courts made over 51,000 orders relating to the payment of a lump sum 
or the transfer of property and around 10,000 orders relating to the division of pension 
rights or attachment of earnings (which requires an employer to pay a proportion of a 
person’s wages to his former spouse). Th e large majority of applications were uncon-
tested by the parties and thus required no hearing in court.

Procedural reform

Detailed reform of procedures relating to ancillary relief was introduced in June 2000. 
Th ese were designed to promote early settlement between the parties, to eliminate 
unnecessary delay, and to keep costs down. As with the broader reforms to the civil 
justice system (see below, Chapter 8), the key is active judicial case management, com-
bined with the need for proportionality—ensuring that the costs of the proceedings 
are proportionate to the assets in dispute. Both sides are required to make the other 
party aware of how costs are mounting up, particularly if there is unnecessary delay in 
reaching a conclusion. A further innovation is that the parties are required to undergo 
a fi nancial dispute resolution appointment in which, with the assistance of a judge, 
an attempt is made to help the parties agree an outcome, rather than have a solution 
imposed on them by the judge.
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Child support

One of the most controversial structural changes made to the family justice system has 
been the creation of the child support system by the Child Support Act 1991.

Th e principle behind its establishment in 1993 was straightforward. Far too many 
single parents, mostly women, found it impossible either to obtain an order for the 
maintenance of their children or, if they did obtain one, to enforce it. A consequence 
of this was that lone parents were heavily dependent on the provision of social secu-
rity benefi ts for the fi nancial resources needed to bring up their children, rather than 
being supported by the child’s natural but absent parent. Indeed during the preceding 
decade, while the number of children living in lone-parent families increased sub-
stantially, the proportion of children receiving maintenance fell. In 1989, 23 per cent 
of lone parents claiming income support were receiving maintenance, compared to 
around 50 per cent in 1979. Th e child support system was intended to reverse this 
decline, by providing consistent rules for assessing maintenance liability and a readily 
accessible means for collecting and enforcing payment that was due. A system for get-
ting absent parents to pay for their children had been introduced in Australia in the 
1980s, apparently with great success. Th us, it was argued, a similar scheme could be 
introduced in the United Kingdom.

From the outset the British scheme was dogged by controversy. One crucial dif-
ference between the British and Australian models was that, in the former, for every 
pound paid by the absent parent a pound of social security benefi t was lost; in Australia, 
for every dollar of maintenance paid by the absent parent, the parent with care lost 
only 85 cents of her social security payments. Although the Australian model was 
less advantageous from a purely public expenditure point of view, it had the supreme 
psychological advantage that the absent parent felt that (usually) he was, by making 
the payments, actually improving the quality of life for his child(ren). In the United 
Kingdom, there was no such positive incentive.

Th e force of these criticisms was to a limited degree acknowledged in the Child 
Support Act 1995. Th is introduced the child maintenance bonus, intended as an incen-
tive to encourage parents with care into work, and the departures scheme that allowed 
for the normal rules for the assessment of child support liability to be departed from 
in order to take account of exceptional circumstances not recognized in the formula-
based assessment.

However, these changes did not go far enough. In 2000, the Labour government 
passed further legislation—the Child Support, Pensions and Social Security Act 
2000—to enable reform of the child support system to be put in place. Th e principal 
problems to be dealt with were:

while the Child Support Agency (CSA) had almost 1.5 million children on its • 
books, only around 300,000 gained fi nancially from child support payments;
the complexity of the formula led to long delays in assessing liability;• 
the CSA had little time to help parents understand what they should pay or to • 
chase up non-payment; and
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families living on income support did not gain from the payment of maintenance • 
as their benefi t was reduced by an amount equal to the maintenance paid.

Th e Act of 2000:

replaced the formula for assessing child support with a simpler system of rates;• 
simplifi ed the processes for applying for child support and the way in which child • 
support liability was decided;
set clear penalties for parents who deliberately misrepresented their circum-• 
stances to the CSA—and for those who refuse to provide the information needed 
to calculate liability and collect maintenance;
established the possibility of varying the normal rate of maintenance liability to • 
recognize certain exceptional costs and sources of income; and
improved provisions for establishing paternity.• 

Given the history, there was much scepticism as to whether the problems that 
attracted so much criticism would in fact be addressed, particularly given the reluc-
tance of absent parents to co-operate with the working of the scheme. Indeed, imple-
mentation of the new scheme was delayed because of problems with the supporting 
information technology. Th e reformed scheme started, for new cases only, in March 
2003.

Th e Agency continued to be subject to serious criticism, with constant and criti-
cal comments from the Independent Case Examiner, and adverse reports from the 
Parliamentary Ombudsman. It was the subject of an investigation by the Work and 
Pensions Select Committee of the House of Commons. All these pressures led to the 
government, in 2006, commissioning a special review of the child support scheme by 
Sir David Henshaw. He argued for a fresh start with a redesigned scheme. Th e govern-
ment accepted many of his recommendations and published a further white paper—
A New System of Child Maintenance—in 2006. In June 2007, the Child Maintenance 
and Other Payments Bill was introduced into the House of Commons. Th e resulting 
Act established the Child Maintenance and Enforcement Commission. (See below, 
Box 7.5.)

Box 7.5 Reform in progress

Child Maintenance and Enforcement Commission

Contrary to popular belief, the establishment of the new Commission did not result in 
the demise of the CSA. The CSA became an agency within the new Commission and 
continued to deal with cases that it had on its books when the Commission started work 
(in October 2008). However, while the CSA’s function was to run the statutory scheme 
for dealing with child maintenance, the Commission has broader functions, including 
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the fi nancial responsibility that parents have for their children; and the provisions of 
information and support on the different child maintenance options available.

The changes so far introduced are:

extending the same options for arranging child maintenance to all parents, by • 
removing the requirement for parents with the main day-to-day care who are claim-
ing benefi ts to use the statutory scheme. This enabled all parents to choose the 
arrangements—private or statutory—which best suit their circumstances;
ensuring more money is delivered to lower income families, by extending and • 
increasing the benefi t disregard;
providing an information and support service (Child Maintenance Options) to ena-• 
ble parents to make an informed choice about whether private or statutory arrange-
ments are most suited to their circumstances.

The role of the Commission in improving the debt-collection process and tackling non-
compliance through an enhanced enforcement regime was introduced in 2009–10. 
From 2012, there will be a new statutory maintenance scheme (the so-called ‘gross 
income’ scheme), based on latest available tax year information from Her Majesty’s 
Revenue and Customs. Using information from a single source is expected to reduce 
signifi cantly the time taken to calculate child maintenance. The maintenance award 
will be fi xed for a year unless income varies by more than 25 per cent.

However, following its review of public bodies, the Coalition government has decided 
that the Commission should be abolished and its work be transferred to an executive 
agency within the Department for Work and Pensions.
Source: <www.childmaintenance.org/index.htm>.

Th e Child Support scheme never worked as it was intended to do. Indeed, there is evi-
dence that, notwithstanding the eff orts in other parts of the family justice system to 
reduce tensions between former partners, the child support system actually exacerbated 
problems between them. At present, this is not a part of the English legal system that is 
currently fi t for purpose. It will be interesting to see whether the creation of the new exec-
utive agency will make any signifi cant diff erence; past experience is not encouraging.

Domestic violence

Another way in which the family justice system has been transformed over the last 25 
years has been the recognition of the problem of domestic violence and the need for 
the law and legal procedures to deal with cases swift ly and eff ectively. Th ere are now 
three principal items of legislation relevant in this context:

Part IV of the Family Law Act 1996;• 
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information and support on the different child maintenance options available.

The changes so far introduced are:

extending the same options for arranging child maintenance to all parents, by • 
removing the requirement for parents with the main day-to-day care who are claim-
ing benefi ts to use the statutory scheme. This enabled all parents to choose the 
arrangements—private or statutory—which best suit their circumstances;
ensuring more money is delivered to lower income families, by extending and •
increasing the benefi t disregard;
providing an information and support service (Child Maintenance Options) to ena-•
ble parents to make an informed choice about whether private or statutory arrange-
ments are most suited to their circumstances.

The role of the Commission in improving the debt-collection process and tackling non-
compliance through an enhanced enforcement regime was introduced in 2009–10. 
From 2012, there will be a new statutory maintenance scheme (the so-called ‘gross 
income’ scheme), based on latest available tax year information from Her Majesty’s 
Revenue and Customs. Using information from a single source is expected to reduce 
signifi cantly the time taken to calculate child maintenance. The maintenance award 
will be fi xed for a year unless income varies by more than 25 per cent.

However, following its review of public bodies, the Coalition government has decided 
that the Commission should be abolished and its work be transferred to an executive 
agency within the Department for Work and Pensions.
Source: <www.childmaintenance.org/index.htm>.

Box 7.5 Continued

www.childmaintenance.org/index.htm
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Protection from Harassment Act 1997; and• 
Forced Marriage (Civil Protection) Act 2007.• 

Part IV of the Family Law Act 1996

Th is Act provides a set of remedies in domestic violence cases, which can be sought 
either in the county court or the magistrates’ court or (rarely) in the High Court. Two 
types of order may be made:

a • non-molestation order to prohibit a person from behaving in a particular way 
towards another or which may seek to prohibit molestation in general; and
an • occupation order, which can defi ne or regulate the rights of a person to occupy 
a home (irrespective of his ownership rights in that home).

Th is law is available not only to married couples, but also to cohabiting couples, others 
who live or have lived in the same household as the person seeking the order (though 
not tenants, boarders, or lodgers), certain relatives (such as parents, or brothers or 
sisters), and those who have agreed to marry. From July 2007, it has been a criminal 
off ence to breach a non-molestation order.

If the court thinks that the respondent has used or has threatened violence against 
either the applicant or any child of the applicant, then the court must attach a power 
of arrest to the order, unless satisfi ed that the applicant or child will be adequately 
protected without such a power being attached.

In addition, the court may at the same time add an exclusion requirement to an 
emergency protection order or interim care order made under the Children Act 1989 
(see above, p. 187), so that the suspected abuser (rather than the abused child) may be 
removed from the dwelling.

Th ere is a substantial case load arising from these provisions. In 2010, nearly 18,000 
applications for non-molestation orders were made, and over 6,000 applications for 
occupation orders.

Protection from Harassment Act 1997

Th is Act was initially introduced to combat the problem of stalking, but it applies 
more generally to the victims of harassment. Section 3 allows civil proceedings to be 
taken against anyone pursuing a course of harassment. Th e remedies available are an 
injunction—an order to prevent such behaviour in the future—and/or damages. Since 
September 1998, the courts have had power to make breach of an injunction enforceable 
by warrant of arrest. No information is available on the use of these new provisions.

Forced Marriage (Civil Protection) Act 2007

Th is Act came into force on 25 November 2008. It enables 15 designated county courts 
to make forced marriage protection orders to prevent forced marriages from occurring 
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and to off er protection to victims who might have already been forced into a marriage. 
Data on the use of these provisions is also not yet available.

The practitioners

Lawyers

Given the fact that so many aspects of family life are regulated by law, in particular 
the issues relating to children, relationship breakdown, and other fi nancial matters, 
it is inevitable that legal practitioners should be deeply involved in family law issues. 
Th is is a major area for legal specialism, with large numbers of lawyers off ering fam-
ily law services. A considerable part of the legal aid budget is devoted to family law 
issues.

Practitioners have given considerable thought to their proper role in assisting the 
resolution of family disputes. For example, should they engage in heavily adversarial 
forms of litigation designed to advance their clients’ interests, irrespective of the inter-
ests of the other party to the marriage or relationship and the children? Or should they 
adopt a more conciliatory approach?

Th e perception that lawyers oft en added to the problems of separating couples 
rather than helping their resolution led, some years ago, to the formation of the 
Solicitors’ Family Law Association—now called Resolution. (Th ere is an equivalent for 
 barristers—the Family Law Bar Association.) It aims to bring a less hostile atmosphere 
to the resolution of family disputes.

Research suggests that, in general, solicitors have been rather successful at not exac-
erbating the confl icts between couples. Th is is not to say that lawyers are above criti-
cism in the area of family disputes. Th ey are criticized for, for example:

a desultory approach to negotiation;• 
large case loads but with little activity on each individual case;• 
high costs; and• 
high levels of pressure to reach fi nal settlements, as cases approach court.• 

Nevertheless, client demand for legal services to assist in the resolution of family dis-
putes has remained high. Surveys of clients’ responses to the legal services provided 
have, in general, been positive.

One of the ways in which practitioners have sought to develop the nature of their 
work with clients in the family law area has been through schemes of specialist training. 
For a number of years, the Law Society has run a Childrens’ Panel, aimed particularly 
at solicitors who act for children in public law cases. Admission to the panel involves 
the lawyers demonstrating appropriate levels of qualifi cations and experience.

In addition, during 1999, the Law Society announced that it would establish a 
Family Law Panel. Th e Solicitors’ Family Law Association has also established its own 
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Family Law Panel and, in 1999, it launched a scheme for the accreditation of those 
lawyers who sought to join the panel.

Th ose who practise family law have recognized the particular character of the work 
they have to undertake, dealing not only with the very considerable complexities of 
the law but also the strong emotional context within which such work has to be car-
ried out. As the need for special training of the judiciary has been accepted, so too the 
importance of special training for practitioners has been acknowledged.

Mediation and mediators

Notwithstanding the eff orts of professional lawyers to shape the nature of family law 
practice to the needs of clients, the view of government has been that there needed 
to be further changes in the ways in which family disputes are resolved, particularly 
those that are funded by the state. Th is has led to the view that a preferable way of 
resolving family disputes should be through mediation outside the courts, rather than 
litigation in the courts.

Mediation is a form of assisted negotiation. However, instead of the process taking 
place just between the parties to the dispute and/or their representatives, mediation 
involves the intervention of an impartial third party, the mediator. Th e mediator’s 
function is to attempt to help the parties to a dispute reach an agreement acceptable 
to both sides. Th e mediator cannot impose a solution on the parties; nevertheless the 
presence of the mediator can contribute to the pressure to settle disputes.

Family mediation services are provided, broadly, by two distinct groups:

a ‘not-for-profi t’ largely volunteer sector of people who have received special • 
training in the mediation process and are affi  liated to specialist organizations 
that provide mediation services; and
a ‘for-profi t’ sector, principally lawyers who have received specialist training and • 
who want to add mediation (and other forms of ADR) to the range of professional 
services that they are able to off er to clients.

Mediation to resolve family disputes has been used for many years. Experience sug-
gests that it is oft en successful in bringing the parties to an agreement. Th ere is also 
evidence that it is liked by those who have gone through the process. Nevertheless, 
despite the enthusiasm of those who off er mediation services, there is also clear evi-
dence that only a small number of parties to family disputes actually ask for their 
disputes to be the subject of mediation.

Notwithstanding this relative lack of consumer demand, it has been decided that 
the use of mediation in the context of family disputes should be encouraged. At least 
one of the reasons in the government’s mind at the time was that use of mediation 
might save costs, particularly for those using legal aid funding to obtain a divorce or 
obtain other remedies from a court.

Part III of the Family Law Act 1996 amended the Legal Aid Act 1988 by providing 
that legal aid money could be used to pay for mediation services. Th ese provisions 
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were to apply in the context of all ‘family matters’, defi ned broadly to cover most of 
the issues considered in this chapter, not just divorce proceedings. Th e key test in the 
legislation was whether or not mediation might be suitable in any particular case. 
Th ose engaged in mediation were to operate under a code of practice, which provided, 
for example, that mediation would clearly not be suitable if there was any fear of vio-
lence; nor, more generally, if either of the parties was not willing to use mediation. Th e 
teeth in the new provisions were found in section 29, which provided that, before legal 
aid for representation of a party before a court could be granted, the party to a fam-
ily dispute who was seeking legal aid (usually the woman) had to attend a mediation 
meeting to determine whether or not mediation would be suitable. Th ese provisions 
were introduced in September 1998, in six pilot areas.

Th e impact of these provisions on costs and outcomes was researched on behalf 
of the Legal Aid Board. Th e researchers found that the number of cases deemed not 
suitable for mediation rose substantially, doubtless because prior to the introduction 
of section 29 only volunteers sought to use mediation services. Further, relatively few 
cases got beyond the intake appointment stage. In addition, the researchers found that 
the bulk of the work is provided by not-for-profi t, rather than by for-profi t providers. 
Th e challenge which the researchers identifi ed was that the statutory goal of establish-
ing a national network of specialist mediation services provided by the not-for-profi t 
sector was unlikely to be achievable cost eff ectively, at least while levels of the use of 
mediation remained so low.

A number of more specifi c problems were also identifi ed:

solicitors remained reluctant to use mediation, and were critical of the delays • 
inherent in the process, particularly in cases where mediation would clearly not 
be suitable;
very little could be done at present to engage the second party, if he would not • 
attend the intake appointment. Even a case deemed suitable for mediation cannot 
go to mediation if the second party was not willing to contemplate mediation; and
a lot of resource was being expended on the intake appointment where no actual • 
mediation resulted.

Notwithstanding all these diffi  culties, the funding code for the provision of the 
Community Legal Service (see further below) has retained the principles set out in 
Part III of the Family Law Act, which are carried into the new funding regime. Th e 
government has accepted that family mediation should remain an important form of 
dispute resolution for family disputes and is a central feature of the review of family 
justice (see above, Box 7.1).

Funding family law cases

Family law matters were subject to special rules under the former Legal Aid scheme. 
Under the Access to Justice Act 1999, special rules relating to the provision of funded 
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legal services in family law matters continue to apply. Under the Community Legal 
Service’s Funding Code (see further, Chapter 10) family proceedings are defi ned to 
apply to all proceedings which arise out of family relationships, including cases in 
which the welfare of children is determined. Special priority is given to cases involving 
domestic violence.

Following amendments to the funding code in 2007, fi ve levels of service are avail-
able in family cases. Legal Help covers the initial meeting and any follow-up advice. 
Cases not resolved at this stage may be referred to Family Mediation. Where this is 
not appropriate, Family Help (Lower) exists to provide more substantial advice, assist-
ance, and negotiation to resolve disputes. Th is can also be used to support families 
through Family Mediation. Family Help (Higher) is used where is it necessary to issue 
proceedings with a view to securing the early resolution of a family dispute; it does 
not cover preparation for or representation at any fi nal hearing. Where needed Legal 
Representation is available.

Children Act proceedings

Funding is automatically available for a child in respect of whom an application for 
a care or supervision order, a child assessment order, an emergency protection order, 
or the extension or discharge of an emergency protection order has been made. In 
addition funding is available for any parent of or person with parental responsibility 
for such a child. A child against whom a secure accommodation order might be made 
restricting the child’s liberty will also obtain legal services funding. Th is applies only 
to fi rst instance proceedings. However, funding for any appeal is subject to a merits 
test—assessing the merits of the case. A limited merits test also operates in the case of 
adoption proceedings.

In the case of private law children disputes, legal representation may be refused 
unless reasonable attempts to resolve the dispute through negotiation or in other ways 
without recourse to proceedings have been made. A similar principle applies in cases 
relating to fi nancial provision and other proceedings, such as contested divorce pro-
ceedings or nullity proceedings. Special rules apply to child abduction cases.

Total expenditure on family cases is substantial, currently over two-thirds of the 
Community Legal Service budget. Despite this, practitioners report that achieving prof-
itability in legal aid practice is increasingly diffi  cult; there are signs that the Legal Services 
Commission has begun to share that concern. In March 2007 it published Making Legal 
Rights a Reality for Children and Families, setting out its view on its funding priorities for 
the coming years. Th e Coalition government’s desire to cut public expenditure will have 
signifi cant further impact on the funding of this area of legal work, though legal aid for 
many types of family dispute will remain in place (see also below, Chapter 10).

Conclusion

Family law disputes involve extremely diffi  cult issues which have to be handled 
with particular care—especially where children are involved. Th is is an area both of 
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substantive law and of legal practice which has evolved considerably in recent years, 
and will continue to do so. It is also an area in which the impact of research on the 
development of law and practice has been signifi cant.

Looking to the future, many of the issues likely to come onto the agenda for the 
reform of family law will be very controversial. Although governments may claim that 
they are happy for individuals to make their own choices about how they should struc-
ture their lives and relationships, a desire to get ‘back to basics’ is one that successive 
Prime Ministers seem to fi nd hard to resist.

Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to easily 
research topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Issues discussed include: the reform of family justice; the family proceedings rules; the use of 
mediation; the importance of empirical research to shape policy development; and domestic 
violence.
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8
The civil and commercial 

justice system

Introduction

Th e scope of the civil and commercial justice system is huge, embracing a wide range 
of issues relating to legal obligations and entitlements. It is in this context that many 
of the relationships between law and society considered above, in Chapter 2, are seen 
to operate—particularly those relating to law and economic order. Th is is the part 
of the English legal system where the protection of property and other rights may 
be asserted, and where questions of the ownership of land, or intellectual property, 
or other forms of personal property are determined. So too are the consequences of 
breaches of contract and acts of negligence.

Much of the conceptual framework of the civil law has been shaped by the common 
law. Th e fundamental principles of contract, negligence, trusts, and property, and the 
principles of the law of equity have all been created by judges. Th ese days, in response 
to considerable social pressures, most common law principles have either been sup-
plemented or in many cases replaced by legislation. Parliament has enacted meas-
ures, usually designed to protect the weaker party, which the common law was unable 
adequately to establish. Obvious examples are measures relating to the protection of 
consumers or tenants or employees. A great deal of the work of the civil justice courts 
is taken up with the application of fundamental common law principles, as moderated 
by modern protective legislation.

Th ere are constant pressures to add to the scope of civil justice. For example:

as commercial interests become ever more complex and as the economy becomes • 
more global, new demands for the protection of globalized interests arise;
new forms of fi nancial instrument have been created to take advantage of the • 
internationalization of banks and other players in the capital markets, which 
need protection not only within English domestic law but taking European and 
other foreign legal regimes into account as well;
new technologies present major challenges. For example, there is much current • 
debate about the legal implications of the use of the internet for commercial 
activity on principles of the law of contract. How are consumers and suppliers 
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of goods and services through the internet to be protected? Issues are emerging 
as to how to regulate use of the internet to spread defamatory statements, or 
pornography; and
the legal implications of the new bio-technologies must be addressed. What can • 
be patented? Which legal system should provide protection of the intellectual 
and other property rights involved? What are the legal implications of the human 
genome project?

While these issues may not routinely trouble the minds of district judges dealing 
with a list of possession cases, they emphasize the point that the civil and commercial 
branches of the English legal system cannot be divorced from their social and eco-
nomic context. Th e legal system always needs to change in response to external social 
and economic pressures. Apart from any other consideration, if the English legal sys-
tem does not respond, other legal systems will. Th e globalization of economic activity 
implies increased globalization of legal activity. If those who seek the law’s protection 
cannot fi nd it in England, they will take their work elsewhere.

Notwithstanding these broader considerations, the bulk of the work of the courts 
is devoted to more mundane matters: dealing with the consequences of people getting 
into debt, or breaking their contracts, or suff ering personal injury (negligence). Th ere 
are also more specialist areas of activity—for example relating to bankruptcy and the 
winding up of companies, or trade mark protection. Th e civil and commercial justice 
system plays a signifi cant role, both in economic life and in the regulation of other 
social relationships, by seeking to ensure that bargains are kept, other rights are pro-
tected, and that compensation for the adverse consequences of legally unacceptable 
behaviour is awarded to those who have been aff ected.

Th e importance of these propositions is reinforced when one considers what 
happens in those countries where the rule of law to regulate social and economic 
behaviour is not accepted. It is extremely hard to attract investment into a country 
where there can be no guarantee that contracts will be enforced or property rights 
upheld.

Litigation and society: a compensation culture?

One complaint that is oft en heard is that modern society has become too litigious. 
It is asserted that people are too willing to rush to court when something has gone 
wrong. It is argued we have created a ‘compensation culture’. Th is needs thinking 
about carefully.

It could be argued that, with better education, more people can now use the pro-
cedures and facilities that in the past were open only to the rich and powerful. Th us, 
rather than being a bad thing, an increase in the use of litigation may indicate that 
ordinary people are no longer willing to accept things without question, as they might 
have done before. On that basis an increase in litigation to assert rights may not only 
be expected, but to a degree welcomed.
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Against this, it may be argued that there comes a point where the level of litiga-
tion suggests that something rather diff erent has happened. People have acquired a 
willingness to complain and to seek to put the blame on others in situations where 
they should be taking responsibility themselves. Th is in turn may lead to unacceptable 
levels of resource—both cash and manpower—being expended on taking or defend-
ing cases in court which could be better spent in more socially productive activity. It 
may also lead to the view that the ability of the citizen to take sensible risks is being 
undermined.

In recent years, a number of developments have encouraged the view that a ‘com-
pensation culture’ is developing in the United Kingdom. Particularly noteworthy 
are the television advertisements or the mobile phone messages encouraging those 
who have suff ered personal injury or the mis-selling of insurance policies to claim. 
Th ere have also been locations, particularly hospitals, where advertisements have 
appeared that seem designed to encourage people to think about taking proceedings 
against the hospital. Th e government is anxious to ensure that advertisements do 
not appear in inappropriate locations, and—more importantly—do not create false 
hopes amongst those who respond to them. But a blanket ban on such advertisements 
seems impractical.

Indeed, there is compelling empirical evidence that one of the key problems which 
continues to confront the civil justice system is that too many people still do not know 
how to assert their legal entitlements through the legal system, either through igno-
rance or through fear of the costs that may be involved.1 Th us the view that any rise 
in levels of litigation is by defi nition a symptom of a society ill at ease with itself, as 
is sometimes suggested, should not be accepted uncritically. What is important is to 
support those with genuine and proper claims, while deterring those making claims 
that are wholly without foundation or merit. Achieving this goal is extremely diffi  cult. 
One contribution to this would be the provision of more and better quality informa-
tion about civil rights and obligations; but, if taken seriously, this would be a huge 
and expensive task. An alternative approach, which has been adopted elsewhere, is to 
limit the extent of liability, particularly for personal injury, so that claims would be 
admitted only where a defi ned percentage of injury has occurred; however, this is not 
currently on the agenda in England.

The provision of a civil justice system

One fundamental question that needs asking is: should the state provide a system of 
civil justice at all? Since the disputes arising in this context are, by and large, private 
disputes between private parties, why should they not make arrangements for resolv-
ing those disputes themselves? Th ere are many answers to this provocative question, 

1 See Pleasance, P. and others, Causes of Action: Civil Law and Social Justice (Norwich, Th e Stationery 
Offi  ce, 2006).
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which go back to the important constitutional role of the legal system in the overall 
system of government:

 (1) As discussed in Chapter 3, our common law system requires a mechanism for 
the development of the principles of the common law. Fundamental legal con-
cepts cannot develop without the existence of the courts and the authority that 
our constitutional arrangements give to the judges that sit in them. Although 
the law-making functions of Parliament and other institutions are now far more 
predominant than they were 100 years ago, modern statute law is still set in the 
common law context that has been developed by the senior courts.

 (2) Th e very fact that statute law is now a much more signifi cant source of law 
means that there is a constitutional need for a body—the court system—to 
provide independent interpretations of the meaning of statutory provisions. 
All legislation has social and political objectives. Much modern legislation is 
designed to reduce imbalances in power, for example between landlords and 
tenants or employers and employees or manufacturers and consumers. If the 
courts did not exist, much of this protective legislation—designed to achieve 
a wide range of policy objectives, including altering the nature of the relation-
ships between parties—would be rendered even less eff ective than is oft en the 
case in any event.

 (3) A third reason is more legalistic. Article 6 of the European Convention on 
Human Rights, incorporated into English law by the Human Rights Act 1998, 
provides that people should have a right to a fair trial for the determination of 
civil as well as criminal matters. A court system is necessary to satisfy this inter-
national obligation.

 (4) A fourth reason for the continued existence of a civil justice system is that there 
would be a danger that resort to private dispute resolution procedures would, in 
practice, be likely to benefi t more those who could aff ord to establish them and 
take advantage of them than those who could not aff ord them. At least the rhet-
oric and ambition of the courts is that all those who appear before them should 
be treated equally, even if this does not always happen in practice.

Problems with the civil justice system

In recent years, there has been wide recognition that the civil justice system has not 
been operating eff ectively. Th e main criticisms were that:

it cost too much to bring cases to court;• 
the system was too slow;• 
court procedures were unnecessarily complex; and• 
even if an issue was decided by a court, it might be impossible to enforce the • 
decision.
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Th ese are not new problems. For more than 100 years, there have been numerous 
reviews of and attempts to change the civil justice system. (Indeed, these problems are 
not unique to England; they are found in most other countries with well-developed 
economies and justice systems.) Th e latest attempts at reform culminated in the intro-
duction, on 26 April 1999, of a new set of principles as well as new rules for the opera-
tion of the civil justice system.

Access to Justice: reform of the civil justice system

Th e process began in 1994 when Lord Woolf was asked to undertake a review of the 
civil justice system. He produced fi rst an interim and then, in 1996, a fi nal report 
under the title Access to Justice. His vision was that those who wanted to bring cases to 
court should be able to do so effi  ciently, and at a cost proportionate to the amount in 
dispute. At the same time, the court should be the forum of last resort; every encour-
agement should be given to parties to settle their own disputes. At its most ambitious, 
Lord Woolf sought to change the culture of litigation by creating a framework within 
which both professional lawyers and those who wished to take their own cases to court 
(litigants in person) could do so with their eyes focused on the issues which needed 
determination by a judge and setting aside those matters that were not essential to the 
determination of the issue. Following a further review of the potential impact of Lord 
Woolf ’s proposals by Sir Peter Middleton, the government accepted that a programme 
of change to the civil justice system should be introduced. Th is led to the enactment of 
the Civil Procedure Act 1997. Th is created the statutory authority for the production 
of the Civil Procedure Rules.

Civil Procedure Rules 1999

Before 1999, procedure in civil litigation was subject to two distinct codes of practice:

the • Rules of the Supreme Court for cases dealt with in the High Court; and
the • County Court Rules for cases heard in county courts.

Th ese two bodies of procedural law had broadly the same purpose, but there were 
myriad diff erences between them that added to the complexity of proceedings. Th ese 
two codes have been replaced by a single code of procedural law, the Civil Procedure 
Rules 1999, made by the Civil Procedure Rule Committee.

Practice directions

Th e procedural rules are supplemented by practice directions, which contain direc-
tions about how the rules are to be used in practice. Th is has the very practical con-
sequence that both practitioners and other potential users of the civil justice system 
must be as aware of the directions and the requirements they impose as of the rules 
themselves. Th e mix of rules and practice directions, and the frequency with which 
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they were being amended following commencement of the new scheme, led to fears 
that it might result in the reintroduction of some of the complexity it was hoped the 
new system would eliminate. However, the pace of change has slackened and, in gen-
eral, the new rules and directions have been widely welcomed.

Pre-action protocols

One of the most signifi cant innovations of the post-Woolf era is that of pre-action 
protocols. Th ese are in eff ect guides to good litigation practice, setting standards 
and timetables for the conduct of cases before court proceedings are started. Th ey 
are negotiated and agreed by experienced practitioners, and approved by the Deputy 
Head of Civil Justice, a senior judge in the Court of Appeal. Th ey are designed to 
ensure more exchange of information and fuller investigation of claims at an earlier 
stage so that potential litigants may be able better to assess the merits of a case and to 
ensure that proper steps are taken to resolve as many of the issues in dispute as pos-
sible, prior to the parties getting anywhere near a courtroom. Th e protocols relate to 
defi ned classes of case. Th ese include: personal injury, clinical disputes, disease and 
illness claims, construction and engineering disputes, defamation, professional negli-
gence, judicial review, housing disrepair, claims for possession based on rent arrears, 
possession claims based on mortgage or home purchase plan arrears in respect of 
residential property. (Th is last one was introduced because of the credit crunch.) Th ere 
is also a practice direction that sets out guidance as to pre-action steps in cases where 
there is no relevant protocol. Th e protocols that have been agreed are also set out in 
the Civil Procedure Rules.

Key features

Th e Rules have, at their heart, two key features: track allocation and case management. 
Track allocation depends on the size and complexity of the case:

‘small claims track’ for simpler, low value cases—currently up to £5,000 (£1,000 • 
for personal injuries and housing);
‘fast track’ for moderately valued cases (usually between £5,000 and £25,000); • 
and
‘multi-track’ for the most complex.• 

Once the allocation has been made, the progress of the case is determined by judges 
managing the timetable for the case, rather than, as used to happen, the parties (or 
more usually their lawyers) being largely in control of progress. Each county court cir-
cuit has a designated judge who has responsibility for ensuring that cases are actively 
managed. Both these principles—track allocation and case management—are directed 
to tackling delay, and trying to ensure that the process (and its cost) is proportionate to 
the value and complexity of what is in dispute.
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Other reforms

Many other related reforms were introduced, including:

Legal language. • Th e language of the rules has been changed to make it more eas-
ily understandable. For example, those who bring cases to court are now referred 
to as ‘claimants’ rather than ‘plaintiff s’; they swear or affi  rm ‘statements of truth’ 
instead of ‘affi  davits’; the claimant may seek ‘specifi ed damages’ instead of ‘liqui-
dated damages’ or ‘unspecifi ed damages’ instead of ‘unliquidated damages’. Th e 
essential features of the case are set out in a ‘statement of case’ instead of ‘plead-
ings’. Th ere are numerous other examples. In short, the Rules seek to eliminate 
the Latin phrases and other old terminology that were thought to make legal pro-
ceedings more complex than they really needed to be.2

Forms. • A related development, which continues a process begun some years ago, 
is that much work has been done to devise forms that can be used to start and 
progress potential cases. Again this is designed to make it easier for the ordinary 
individual to use the courts, and to reduce professional costs by ensuring that 
particular documents do not always have to be specially draft ed by professional 
advisers—they simply download the relevant document and fi ll it in. Th e forms 
are available on the website of Her Majesty’s Courts and Tribunals Service.
Use of experts. • Another change introduced by the Rules relates to the use of 
experts. Lord Woolf had wanted to limit the use of experts to one, who would 
be there to assist the court, rather than to represent the interests of either side. 
Th is was felt to be too draconian a step to take. Nevertheless, the Civil Procedure 
Rules provide that experts have a duty to help the court on matters within their 
expertise, and this duty overrides any obligation to the person by whom they have 
been instructed or by whom they are paid. Experts give evidence only if the court 
gives permission. Instructions to experts are no longer privileged, and thus their 
substance must be disclosed in their report. In practice, a single jointly appointed 
expert is becoming a common feature of civil litigation, save where the complex-
ity of the issues warrants both sides having their own expert.

The purpose of the civil justice system: the forum of 
last resort

It might be thought that the primary purpose of the civil justice system was the resolu-
tion of disputes by a judge. While it would be overstating it to say that nothing could be 
further from the truth, the situation is much more complicated than that. Th e courts 

2 Of course, law students will still have to be aware of the former terms, as an understanding of reported 
decisions made before the changes came into eff ect will depend on that knowledge. But for the future, things 
should be clearer.
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have long been used as a last resort in situations where the parties to a dispute cannot 
themselves resolve their diff erences without a court hearing. Even before the Woolf 
reforms were introduced, the ‘typical’ dispute was resolved by negotiation and settle-
ment, not by a trial in court. Th e Woolf reforms have reinforced the view that the 
courts must be the forum of last resort.

Latest available fi gures show that in 2010 around 1,617,000 claims were issued in 
county courts (down 14 per cent on the previous year). However, there were only 
63,000 trials (including small claims hearings). Typical civil proceedings are resolved 
outside the courtroom, not in it. Th e civil justice system is much more frequently used 
indirectly as part of the process of resolution, rather than directly with a case being 
tried before a judge.

Th ere are in fact huge incentives in the system on parties to settle. Th ree may be 
particularly noted:

Costs. • Th e cost of litigation increases dramatically as the parties get closer to the 
courtroom door. It is at this point that the numbers of lawyers involved in a case 
tend to increase. Where barristers are used, their fees are signifi cantly higher 
when they appear in court than when they are sitting in chambers providing 
written advice to clients;
Th e indemnity principle. • Th is provides that, in the usual case, the loser of the case 
pays a large proportion of the costs of the winner. Given that clear-cut cases should 
not be coming to court at all, and that therefore there is always some uncertainty 
about the outcome of a trial (described by one legal academic as a ‘forensic lot-
tery’) this rule also helps to concentrate the minds of litigants;3 and
Payments into court and off ers to settle. • Th e Civil Procedure Rules (CPR) also pro-
vide that parties to proceedings may off er to settle a case or pay a sum of money 
into court. Th e formalities for making an off er or payment are set out in Part 36 of 
the CPR. If the off er or payment is not accepted, and the party who did not accept 
fails to do better at the end of any trial than the off er or payment in, then that 
party will be ordered to pay any costs incurred by the other side aft er the latest 
date on which such off er or payment could have been accepted without needing 
the permission of the court. Th e court has a discretion to depart from this princi-
ple where application of the rule would, in its view, be unjust.

Th e pre-Woolf system did little to prevent delay. Although there were incentives to set-
tle, they did not really bite until a trial date was getting near. Th e speed at which a trial 
date approached was on the whole determined by the parties to the dispute and their 
advisers. Th ere was considerable scope for delay. By giving the judges clear powers of 
case management to set the timetable for the litigation process, the Woolf reforms are 
intended to ensure that settlements are reached much more speedily than before.

3 Th e indemnity principle is now under attack and may well be restricted. See further below, Chapter 10.
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Alternative dispute resolution (ADR)

Th e Woolf reforms embraced another development that has occurred over recent 
years—alternative dispute resolution (see below, Box 8.1) or, as it is perhaps better 
labelled, appropriate dispute resolution. Th is is an umbrella term describing a range 
of practices designed to assist parties achieve a resolution of their dispute without the 
necessity of going to court for a full trial in a courtroom. Many of these techniques 
were developed in the United States where they are widely used. Th eir use in England 
has been less marked,4 but is growing slowly.

Box 8.1 Legal system explained

Forms of ADR

ADR comes in a variety of forms. The principal ones are:

arbitration;• 
mediation; and• 
early neutral evaluation.• 

Arbitration is a process whereby the parties to a dispute choose an arbitrator to deter-
mine their dispute. It is a private process. The arbitrator is often an expert in the mat-
ter which is the subject of the dispute, say a building contract. The parties are usually 
bound, contractually, to accept the decision of the arbitrator. It is thus like a court 
decision, an imposed decision, though, unlike with the court, the whole process takes 
place in private, out of sight of the general public. Indeed, confi dentiality is one of 
arbitration’s perceived advantages for many disputants.

Mediation is a technique whereby a third party—mediator—who is neutral so far as 
the parties to the dispute are concerned, attempts to explore the possibilities for the 
parties reaching an outcome which satisfi es both of them. This is sometimes known as 
‘win–win’, to contrast it with a court process which may be characterized as ‘win–lose’. 
This outcome will not necessarily be one which a court would have reached (or would 
have had power to reach), for example because the particular remedy—e.g. saying 
sorry—is not a remedy available in court. It has the advantage that the decision will be 
one at which the parties have themselves arrived, albeit with the advice and assistance 
of the mediator.

Early neutral evaluation is a process where someone with legal or other relevant exper-
tise is given a preliminary view of the case and is asked to provide a frank appraisal of 
the likely outcome, should the case go as far as court. This may be used as a stage in 
attempting to reach a settlement by negotiation, rather than going to a full trial in 
court.

4 For the use of mediation in the family justice system see above, Chapter 7, p. 197.
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In the case of small claims, the court system itself has long used a form of ADR, as the 
district judges who determine these cases do so not in a formal trial but by an infor-
mal procedure, with only the parties to the dispute present and—usually—lawyers 
excluded. Th ey used to be called small claims arbitrations, although, since the intro-
duction of the small claims track, such cases are now known as small claims hearings. 
Nevertheless the same procedural informality applies.

An ADR scheme has been available in the Commercial Court (see below) since 1993. 
An ADR scheme is also available in the Court of Appeal. Th e largest-scale experi-
ment in the use of court-centred ADR has been in the Central London County Court, 
started in May 1996. A number of other courts have also developed ADR schemes. 
Th ese were the subject of detailed evaluation by Professor Dame Hazel Genn.5 Th e 
common feature of all these experiments is that, to date, their use has been modest. 
Th ere is evidence that those who take advantage of ADR in general fi nd it a helpful 
way of resolving their disputes. But the use of ADR is not as widespread as in other 
countries, particularly the United States, and certainly not as widespread as those who 
provide ADR services would like.

Th e importance of ADR to the success of the Woolf reforms is not yet clear. Some ini-
tially argued that the civil procedure changes, combined with changes in the rules on 
the funding of litigation (see below, Chapter 10), would result in a substantial increase 
in litigation and the potential use of the courts. As this would lead to a need to divert 
cases from the courts, ADR would become an important means of achieving such 
diversion. In fact, levels of civil litigation fell quite sharply aft er the new rules were 
introduced, and the trend is still downward. Th e pressures that might have resulted 
from substantial increases have not materialized.

A diff erent set of arguments is based on the suggestion that the new procedural 
rules are changing ‘litigation culture’. As the nature of litigation changes so both cli-
ents and their professional advisers will, it is argued, want to move away from the 
adversarial procedures of the litigation process towards less confrontational forms of 
ADR to resolve disputes. Th ere is some evidence that this is happening, particularly in 
large commercial disputes. But, as already noted, take-up in other classes of litigation 
is still limited. Much depends on the extent to which lawyers and other ADR providers 
are able to receive payments for this form of dispute resolution, particularly from the 
Community Legal Services Fund (see below, Chapter 10).

Th e post-Woolf civil justice system does give power to the judge, as part of the case 
management strategy, to stay a case for up to 28 days to give the parties a chance to use 
ADR where this seems to be appropriate. Th ese powers have not been extensively used. 
However, the Court of Appeal has on a number of occasions stressed the importance 
of parties using ADR where they can. It has also indicated that unreasonable failure 
to do so may result in adverse rulings on the recovery of costs, though they have been 

5 Genn, H. and others, Twisting Arms: Court Referred and Court Linked Mediation under Judicial Pressure 
(London, Ministry of Justice, 2007).
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reluctant to push too far in this direction (see Halsey v Milton Keynes General NHS 
Trust, Steel v Joy and another [2004] EWCA Civ 576, CA).

Aft er a slow start, the Ministry of Justice now actively promotes the use of ADR. It 
sponsors an online directory of accredited mediators, who provide mediation services 
for people in dispute on a civil law matter. Mediation is provided for a fi xed fee, which 
varies according to the amount of money in dispute. Th e fees are set out on the fi rst 
page of the website. It makes the process of fi nding a mediator very easy and is clearly 
designed to encourage use of mediation in the dispute resolution process. Th ere is also 
a Small Claims Mediation Service, which has mediated over 10,000 cases in each of 
the last two years.

Th ere are a number of diffi  cult issues relating to the development of ADR that are 
currently unresolved. Among these issues are:

Compulsion. • At present no court can require the use of ADR.6 Experience in the 
United States suggests that use of ADR does not take off  until at least an element 
of compulsion is introduced. But is it right for the courts to require parties to a 
dispute to pay for something that may not resolve the matter but only add to costs 
and delay? Certainly, the consensus in England and Wales is that, while ADR may 
be encouraged, it should not be compulsory;
Standards. • Secondly, there is a question of how proper standards for those who 
off er ADR services are to be set and monitored. Th is is being addressed by the 
Civil Mediation Council, which has devised principles for the accreditation of 
ADR providers;
Costs. • Currently government does not fund the provision of ADR services save 
for limited provision through the Community Legal Service (see below, Chapter 
10). But ADR services have to be paid for. If the costs are too high and neverthe-
less parties are required by the courts to use a process of ADR, may this not add 
to the cost of dispute resolution—something the Woolf reforms were attempting 
to reduce?
Outcome. • Will the fact that the parties may well be happier at the end of the ADR 
process than they might have been at the end of a trial compensate them for the 
expense of using ADR? It may well do. One of the most powerful claims for ADR 
is not that it is cheaper, but that it enables parties to disputes to retain control of 
the dispute resolution process, which may in turn enable them to move on with 
their lives more amicably than they might be able to do aft er a court hearing. But 
this will not always be the case. Indeed there will always be those who, on princi-
ple, want to litigate and refuse to use any form of ADR.

6 For the position in the family justice system see above, Chapter 7, p. 199.
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The court structure: preliminary issues

Having considered the context within which the civil and commercial justice system 
has developed in recent years and noted the considerable changes that have occurred, 
the structure of the courts will now be considered. Four preliminary issues will be 
mentioned.

Generalist v specialist

One of the claims made for the courts in the civil justice system is that they are, and 
should be, generalist rather than specialist in nature. Certainly, any type of case that 
does not fall into any other of the jurisdictional categories considered in this book 
(criminal, administrative, and family) must be disposed of in the civil courts. While 
the claim that the courts are generalist in nature is still to a large extent true, it should 
be treated with caution. Th ere is now an increasing number of specialist courts that 
have been created, primarily because of the technicalities of the law and issues to be 
determined by those courts. Th is has happened particularly in areas of commercial 
and business law. Th is raises the obvious further question whether there should be 
more specialist courts. In recent years arguments have been made, for example, for the 
creation of a specialist housing court and for a specialist environment court.

Th ere are many arguments in favour of greater specialization. Specialist judges 
dealing with a specifi c range of issues should be better informed about the relevant 
law; thus the quality and consistency of decision making might be enhanced. (Th is 
is precisely one of the arguments in favour of tribunals.) Procedures could be better 
adapted to suit the users of the specialist courts and the types of issues to be dealt 
with in those courts. For example, special facilities might be available to deal with the 
particular types of emergency cases that might arise out of ordinary court hours. Th e 
practitioners who specialize in the areas of law concerned might be able to operate 
more effi  ciently by concentrating their resources in more specialized courts.

Against, it is argued that judges might become too narrowly focused and thus 
become bored with the tasks they were required to perform. Judicial manpower in 
specialist courts could not be used effi  ciently if the case loads in those courts were 
insuffi  cient to keep the relevant judges busy. However, there is no reason why judicial 
skills cannot be used fl exibly. Given recent trends, it seems likely that there will be 
more rather than less specialization in the years ahead.

Court fees

A second preliminary issue that needs to be borne in mind is the decision by govern-
ment that the civil justice system should be—broadly—self-fi nancing. A consequence 
of this is that Her Majesty’s Courts and Tribunals Service sets court fees (which claim-
ants must pay before they can get their cases started and allocated to the appropriate 
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track) at levels that achieve this fi nancial target. Th is has led to considerable contro-
versy. One particular criticism is that the policy was introduced, in the early 1990s, 
without any parliamentary announcement or debate.

Some argue that, on principle, ‘justice’ should be regarded as a ‘free good’, not sub-
ject to the principle of self-fi nancing at all. Access to the courts for the determination 
of legal rights and entitlements is a constitutional right to which there should be no 
barriers—certainly not fi nancial ones. Against that, others argue that the well-heeled, 
who may be fi ghting over fi nancial matters worth thousands, perhaps millions, of 
pounds, should make—through the payment of fees—a relatively modest contribu-
tion towards the running of the civil justice system.

Following complaints from judges, lawyers, and consumer groups that the combina-
tion of the fee for issuing the claim together with the fee that had to be paid when a case 
was allocated to a particular track was having a disproportionately adverse impact on 
those bringing small claims, the government decided to abolish the £80 allocation fee 
for defended civil actions worth £1,000 or less.7 Apart from this concession, there has 
been no other relaxation in the civil justice fees regime; indeed other court fees have 
been regularly adjusted upwards. Th is issue is a source of signifi cant confl ict between 
the judiciary and the government.

Enforcement of judgments

A third issue that the civil justice system must address is enforcement of judgments. 
Th ere is nothing more frustrating than taking a case to court, winning it, but then 
fi nding that it is well-nigh impossible to obtain satisfaction of the judgment. In situ-
ations where the loser has the backing of an insurance company, or (either private 
individual or company or other legal body) is extremely resource-rich, this is not usu-
ally a problem. But where the person against whom proceedings are brought is herself 
of moderate means or is a company with only limited resources, enforcement can be 
a major problem.

Th e government acknowledges this. As part of its programme of reform, it reviewed 
procedures available to the courts for the enforcement of judgments. In the Tribunals, 
Courts and Enforcement Act 2007, it gave further powers to the courts to enforce judg-
ments. In particular, courts now fi nd it easier to discover what the fi nancial position of 
a debtor is and to track debtors if they change employment.

Enforcement is an exceptionally diffi  cult issue, particularly distinguishing between 
those who could pay but will not, and those who simply cannot pay. Th ere would 
be considerable political opposition to a return to the Dickensian days of throwing 

7 Th is decision was eff ective from April 2000. New fees were introduced in April 2003. Research pub-
lished by the Ministry of Justice suggests that the level of court fees is relatively unimportant in determining 
whether a person will start proceedings in court: see What’s cost got to do with it? Th e impact of changing 
court fees on users (London, Ministry of Justice, 2007).
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 debtors into jail.8 Yet there is no doubt that, if the civil justice system cannot force to 
pay up those against whom judgments, in particular awards of damages, are made, 
this is seen by users of the system as a serious weakness. In turn, this may encourage 
others not to pay.

Delivering the Court Service: local initiatives and centralized justice

Th e courts are managed by Her Majesty’s Courts and Tribunals Service (HMCTS), 
an executive agency set up in April 2005 and expanded to include tribunals in 2011. 
Th e day-to-day running of the courts is carried out on a regional basis through six 
circuits.9 Supervision of the judicial work of each circuit is the responsibility of the pre-
siding judges. Th ese are judges of the High Court appointed—two for each circuit—by 
the Lord Chief Justice. Th ey operate under a Senior Presiding Judge.

One of the issues which Lord Woolf highlighted when he was preparing his Access 
to Justice report was that many courts had developed their own particular procedures 
for dealing with specifi c types of matter. Th is did not imply that the outcomes of cases 
would diff er, but the ways in which the courts worked certainly did. Lord Woolf felt 
that it was important that someone appearing for trial in one town should be dealt 
with in essentially the same way as in any other. One of his hopes for the reform of the 
Civil Procedure Rules was that this would encourage greater uniformity of process. 
Given the not inconsiderable discretion that is given to judges to manage cases, Lord 
Woolf ’s hopes in this respect have not been fully realized.

Indeed, a degree of procedural experiment should be encouraged to see whether 
the work of the courts can be made more effi  cient. However this should be as part of 
a controlled programme of pilot projects that can be properly evaluated by HMCTS, 
rather than the result of individual courts going their own way. It is also important 
that when new procedures are tested and found helpful, the results of good practice 
should be spread throughout the court system as a whole, not kept as a ‘private custom’ 
in a particular court or circuit. Th is will happen only if innovations are managed by 
HMCTS.

The county court

Th e county court deals with the largest numbers of civil cases. Founded in 1846 it was 
designed to provide a forum for the resolution of what would these days be regarded as 
relatively modest consumer complaints. Over the years, its jurisdiction has expanded. 

8 Even under present law, failure to pay certain taxes—a particular form of debt—can result in the impo-
sition of a prison sentence.

9 Midland and Oxford, run from Birmingham; North Eastern from Leeds; Northern from Manchester; 
South Eastern from London; Wales and Chester from Cardiff ; and Western from Bristol.
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Today all civil actions can be started in the county court (see below, Box 8.2), save for 
a small number of cases where there are special statutory rules that require proceed-
ings to be started in the High Court (see below). Th ere used to be 216 county courts 
throughout England and Wales, but this number is being reduced by 49—just under 
25 per cent. Each court is assigned at least one circuit judge and one district judge. 
Although circuit judges are full-time appointments, most do not spend all their time 
on civil matters, but also sit as trial judges in criminal cases in the Crown Court. 
District judges, however, work full-time on civil issues (including some family justice 
matters). On 1 April 2011, there were 665 circuit judges in England and Wales, and 444 
district judges. Th ey are assisted by deputy district judges who are judges in training 
and who sit part-time. For an outline of proposals to reform county courts, see below, 
Box 8.3.

Box 8.2 System in action

Work of the county courts

County courts deal with all contract and tort cases, and all proceedings for the recov-
ery of land, irrespective of value. In addition, some county courts deal with bankruptcy 
and insolvency matters, certain equity and contested probate actions (e.g. arising from 
alleged breaches of trust obligations or questions about the administration of a will) 
where the value of the trust fund or the estate does not exceed £30,000, plus any case 
which the parties agree can be heard in the county court. Straightforward money and 
possession claims can now be issued online.

In 2010, 1,617,000 cases were started in the county court. A very large percentage 
of these cases were undefended; defences were issued in only 291,000. Of these only 
20,000 went to trial, with another 43,000 being dealt with by small claims hearings. 
Thus while the number of proceedings started is huge, the number of trials is tiny. (This 
is true generally in the civil justice system.) Of the total, there were:

1,041,000 claims to recover debts owed; 36 per cent of these were claims for less • 
than £500;
191,000 claims for unspecifi ed sums of money—principally for personal injuries;• 
210,000 possession claims for recovery of land (largely for failure to pay rent or mort-• 
gage payments); and 66,000 insolvency petitions.

The vast majority of money claims resulted in a ‘default judgment’—where the defend-
ant did not defend the proceedings; or a judgment ‘by acceptance and determination’ 
where the defendant made an offer which was accepted by the claimant.

In addition, the courts have power to order injunctions—orders for people to stop 
doing something such as harassment or anti-social behaviour. In 2010, there were 
8,428 cases where the claimant was seeking an injunction.
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The county court also does a great deal of work relating to the enforcement of its 
judgments. These include:

attachment of earnings—where an employer is ordered to pay a defi ned part of the • 
defendant’s wages direct to the court, which pays it to the creditor; 54,200 applica-
tions for these orders were made in 2010;
third party debt orders—where money owed by a third party to the defendant is • 
seized and ordered to be paid to the judgment creditor (1,500 orders in 2010);
charging orders, which are imposed on property and give security for the payment • 
of a court order (93,619 orders in 2010); and
administration orders, imposed where a person has got into serious debt, which • 
enable regular payments to be made to the court, which then distributes the monies 
to the creditor(s).

Source: Adapted from Judicial and Court Statistics, 2010 (London, Ministry of Justice 
2011), Chapter 1.

Since the introduction of the Civil Procedure Rules, overall there has been a down-
ward trend in the activity levels of the county court (which arguably challenges the 
view that we are becoming an increasingly litigious society).

Although most civil cases are settled or are undefended, nonetheless, in 2010 circuit 
judges still sat for a total of around 12,000 days a year on civil matters (plus another 
29,000 days on family matters); district judges (including deputy district judges) sat 
for over 78,000 days (plus around 30,000 days on family matters). District judges (and 
the deputies) thus carry out the bulk of the work in the county court.

In those (rare) cases which actually go to trial, the average waiting time between the 
issue of the claim and the start of the trial is 50 weeks. Small claims take an average of 
31 weeks to come to trial.

Box 8.3 Reform in progress

Reform of the county court

Early in 2011, the government launched a consultation paper on the work of the 
county court. It stated that the government’s proposals were based around the fol-
lowing principles:

Proportionality• : that disputes should be resolved in the most appropriate forum, 
so that processes and costs are commensurate with the complexity of the issues 
involved;
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Box 8.2 Continued



218  introduction to the english legal system

Personal re• sponsibility: that wherever possible citizens should take responsibility for 
resolving their own disputes, with the courts being focused on adjudicating particu-
larly complex or legal issues;
Streamlined procedures• : that procedures should be citizen- and business–friendly, 
with services focused on the provision of timely justice;
Transparency• : to ensure that there is clear information on the dispute resolution 
options open to citizens so that they can take action early, make informed decisions 
and more readily access the most appropriate services

To achieve these objectives, the paper proposed:

introducing a simplifi ed claims procedure on a fi xed-costs basis, similar to that for • 
road traffi c accidents under £10,000, for more types of personal injury claim; explor-
ing the possibility of extending the framework of such a scheme to cover low value 
clinical negligence claims; and examining the option of extending the upper limit of 
those simplifi ed claims procedures to £25,000 or £50,000;
introducing a dispute management process and fi xed recoverable costs by specifi c • 
case types up to £100,000;
increasing the upper jurisdiction threshold for small claims (excluding personal injury • 
and housing disrepair) from £5,000 to £10,000, £15,000, or £25,000;
requiring all cases below the small claims limit to have attempted settlement by • 
mediation, before being considered for a hearing;
introducing mediation information/assessment sessions for claims above the small • 
claims limit;
encouraging greater use of online dispute-resolution services;• 
providing a simpler and more effective enforcement regime; and testing the public • 
appetite for further enforcement reforms and jurisdictional changes;
introducing a number of jurisdictional changes in the civil courts, including the • 
introduction of a single county court jurisdiction for England and Wales.

Decisions on these proposals were announced in February 2012 (see blog). In addition, 
the government says it is improving the information offered to members of the public 
through enhanced online content available through Directgov, the government’s cen-
tral website for the citizen. New content is designed to inform the public about the full 
range of civil dispute resolution options available to them, including mediation, use of 
ombudsmen, industry arbitration schemes, and, where appropriate, use of statutory 
regulators.

It also aims to demystify the court process itself, rendering it more navigable to 
the public, and provide upfront information and warnings about the time and costs 
involved in pursuing a path of what could be protracted litigation. This new resource 
includes a series of short audio-visual clips, which explain what happens at a court 
hearing; what happens at mediation; and what may happen as a result of a judgment 
being enforced. They also include short pieces to camera that help to explain the ben-
efi ts of mediation over litigation, as well as testimonies from members of the public 
who have used the mediation process.
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The High Court

Th e High Court consists of three divisions. Th e Family Division is considered above, 
in Chapter 7. Th e other two divisions are:

the Queen’s Bench Division; and• 
the Chancery Division.• 

Th ese two divisions handle diff erent types of civil and commercial work.
Th e courts in these divisions handle cases both arising at fi rst instance (i.e. cases 

being determined for the fi rst time) and on appeal from courts lower in the hierar-
chical structure—the county court and a number of administrative tribunals. When 
sitting as an appeal court and when dealing with analogous matters such as judicial 
review, the High Court is known as the Divisional Court. Each division has a divi-
sional court.

The Queen’s Bench Division10

Th e Queen’s Bench Division is headed by the President of the Queen’s Bench Division 
(a post created by the Constitutional Reform Act 2005). In 2009, he was supported by 
72 full-time High Court judges, assisted by part-time deputy High Court judges, and 
circuit judges sitting as High Court judges. (Th ese part-time judges deal with nearly 50 
per cent of all trials.) It deals primarily with common law business—actions relating to 
contract and tort. Torts (civil wrongs) embrace not only negligence and nuisance, but 
also other wrongs against the person, such as libel, or wrongs against property, such 
as trespass. Contract cases involve, for example, failure to pay for goods or services, 
or other alleged breaches of contract. Some fact situations give rise to actions both in 
tort and contract. It is central to the philosophy of the post-Woolf era that only the 
most important cases should be dealt with in the High Court. As a result only personal 
injury claims with a value of £50,000 or more may be started there. In other cases the 
claim must be for £25,000 or more. Th e High Court also has powers to enforce its judg-
ments (see below, Box 8.4).

Box 8.4 Legal system explained

Enforcement powers of the High Court

Judgments may be enforced in many ways, including:

writ of fi eri facias (fi -fa) (now called a writ of control) directing the sheriff (the equiva-• 
lent of the bailiff in the county courts) to seize and if necessary sell the debtor’s 
goods to raise money to pay off the debt;

10 Th e work of the Administrative Court, also part of the Queen’s Bench Division, is considered above, 
in Chapter 6.
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writ of po• ssession of land (with eviction if necessary to ensure that possession of 
property or land is recovered);
writ of delivery of goods, an order to hand over specifi c goods;• 
a charging order on land (this has the same effect as a mortgage, so that if the • 
property is sold the amount of the charge (debt) must be paid out of the proceeds 
of the sale);
a third party debt (formerly garnishee) order, which orders that a third party, nor-• 
mally a bank, holding money for the judgment debtor pay it to the judgment credi-
tor direct;
appointment of a receiver who will manage the judgment debtor’s property or part • 
of it in such a way as to protect the judgment creditor’s interest in it.

An order to attend court for questioning (formerly an oral examination) is a procedure 
used in connection with enforcement. The debtor is required to attend court to give 
details of his earnings, expenses, savings, etc., so that the creditor can decide how best 
to enforce the judgment. In 2010, 45,226 enforcement proceedings were issued in the 
High Court—the majority for the writ of control.
Source: Adapted from Ministry of Justice, Judicial and Court Statistics 2010 (London, 
Ministry of Justice, 2011), Chapter 6.

In addition, three specialist jurisdictions come within the scope of the Queen’s Bench 
Division:

the Admiralty Court;• 
the Commercial Court; and• 
the Technology and Construction Court (see further below).• 

Cases to be tried in these courts are required to be started in the High Court, irrespec-
tive of fi nancial amount (though in practice they are oft en substantial). Th ere are also 
a number of other types of proceedings which, by statute, must be started in the High 
Court.

Jury trial

Th ere is a right to trial by jury in civil proceedings for fraud, libel, slander, malicious 
prosecution, or false imprisonment. In other cases, a judge may in her discretion allow 
trial by jury; but this rarely happens. Where there is a jury, the jury will decide not 
only liability (e.g. were the words used libellous or not) but also the amount of any 
damages.

Workload

In 2010, 16,619 claims and originating summonses were issued in the Queen’s Bench 
Division, about 4,800 in London, the rest in High Court District Registries around the 
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writ of delivery of goods, an order to hand over specifi c goods;•
a charging order on land (this has the same effect as a mortgage, so that if the •
property is sold the amount of the charge (debt) must be paid out of the proceeds 
of the sale);
a third party debt (formerly garnishee) order, which orders that a third party, nor-• 
mally a bank, holding money for the judgment debtor pay it to the judgment credi-
tor direct;
appointment of a receiver who will manage the judgment debtor’s property or part • 
of it in such a way as to protect the judgment creditor’s interest in it.

An order to attend court for questioning (formerly an oral examination) is a procedure 
used in connection with enforcement. The debtor is required to attend court to give 
details of his earnings, expenses, savings, etc., so that the creditor can decide how best 
to enforce the judgment. In 2010, 45,226 enforcement proceedings were issued in the 
High Court—the majority for the writ of control.
Source: Adapted from Ministry of Justice, Judicial and Court Statistics 2010 (London, 
Ministry of Justice, 2011), Chapter 6.

Box 8.4 Continued
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country. Fewer than 200 were disposed of aft er a full trial. As in other parts of the legal 
system, a full trial is the exceptional, not the typical, mode of disposal.

In those cases where damages were sought, awards in excess of £15,000 were made 
in nearly all cases where the claimant won; most personal injury cases resulted in 
awards in excess of £50,000.

Divisional Court

Judges in the Queen’s Bench Division usually sit alone; when they sit with others they 
are known as a Divisional Court. Th e Divisional Court of the Queen’s Bench Division 
deals with judicial review cases,11 appeals by way of ‘case stated’,12 habeas corpus,13 

committal for contempt of court committed in an inferior court, or appeals and appli-
cations under a variety of statutory provisions.14 Th e bulk of the work is judicial review 
(see above, Chapter 6).

The Chancery Division

Th e Chancery Division of the High Court is presided over by the Chancellor of the 
High Court, supported by 18 other High Court judges. Th ey are assisted, as needed, 
by deputy High Court judges, who are either practitioners approved to act as such by 
the Lord Chancellor, or retired High Court or circuit judges. Th e extent of their use 
depends on the level of business before the courts.

Th e principal categories of business dealt with by the division relate to corporate 
and personal insolvency disputes; disputes relating to business, trade, and industry; 
the enforcement of mortgages; intellectual property matters including copyright and 
patents; disputes relating to trust property; and disputes arising from wills and the 
administration of deceased people’s estates (probate matters). (For uncontested pro-
bate matters, see below, Box 8.5.) Th e bulk of the work is handled in the Royal Courts 
of Justice in London, together with eight provincial centres that have High Court 
Chancery jurisdiction.15

Box 8.5 Legal system explained

Uncontested probate matters: the Family Division

Uncontested probate matters are dealt with in the Principal Registry of the Family 
Division of the High Court, in any of the 11 district probate registries or 18 probate 
sub-registries in England and Wales. Grants of probate are made in cases where there 

11 Powers of judicial review are exercisable both over inferior courts and tribunals—e.g. where it is alleged 
that there has been a breach of proper fair procedure or an incorrect interpretation of the law—and against 
public bodies or government ministers or others carrying out public acts or duties.

12 A process used, e.g. by the Crown Court or a magistrates’ court to obtain a ruling on a particular provi-
sion of criminal law.

13 Where unlawful detention is alleged.
14 E.g. under the town and country planning legislation.
15 Birmingham, Bristol, Cardiff , Leeds, Liverpool, Manchester, Newcastle upon Tyne, and Preston.

Box 8.5 Legal system explained

Uncontested probate matters: the Family Division

Uncontested probate matters are dealt with in the Principal Registry of the Family
Division of the High Court, in any of the 11 district probate registries or 18 probate 
sub-registries in England and Wales. Grants of probate are made in cases where there 
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was a will; grants of administration where there was not. There is a heavy workload. 
246,600 grants were issued in 2010.

A review of probate work in 2004 led to the creation of a new Probate Service web-
site (see <www.justice.gov.uk/guidance/courts-and-tribunals/courts/probate/index.
htm>); a telephone helpline (run as part of HMRC’s Inheritance Tax Advice Service); 
and the ability to download forms online.

In 2010 a total of just over 7,600 claims and other originating proceedings were started 
in the Chancery Division; during the year, only 223 cases were disposed of follow-
ing a trial. In addition, 11,063 bankruptcy petitions were issued in the High Court in 
London. (Th is fi gure supplements the insolvency work of the County Court: see above 
p. 216.) Th e Divisional Court of the Chancery Division also disposed of a small number 
of appeals from the county court. In addition to the general work of the Chancery 
Division, there are two specialist jurisdictions: the Companies Court and the Patent 
Court, considered further below.

Once again we can see that, as with other parts of the civil justice system, the court 
is very much the place of last resort for the resolution of disputes.

The commercial justice system

Notwithstanding the reluctance, noted above, of the judiciary to specialize, the 
fact is that within both the High Court and the county court systems, there now 
exists a range of specialist courts, established to deal with a range of (primarily) 
commercial and company law matters. These developments ref lect the position of 
London in the global economy, and the need for the courts to provide appropriate 
levels of expertise in specialist areas. They have spread to provincial centres where 
there is also significant commercial activity. The specialist courts may be listed 
as follows:

The Companies Court

Th is court is part of the Chancery Division of the High Court. It deals primarily 
with the compulsory liquidation of companies and other matters arising under the 
Insolvency Act 1986 and the Companies Acts. For example, a registered company that 
seeks to reduce its capital may do so only with the approval of the court. Th e bulk of 

was a will; grants of administration where there was not. There is a heavy workload. 
246,600 grants were issued in 2010.

A review of probate work in 2004 led to the creation of a new Probate Service web-
site (see <www.justice.gov.uk/guidance/courts-and-tribunals/courts/probate/index.
htm>); a telephone helpline (run as part of HMRC’s Inheritance Tax Advice Service); 
and the ability to download forms online.

Box 8.5 Continued

www.justice.gov.uk/guidance/courts-and-tribunals/courts/probate/index.htm
www.justice.gov.uk/guidance/courts-and-tribunals/courts/probate/index.htm
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this work is done in London, but the eight provincial district registries have the same 
powers.16 Over 15,000 applications were fi led in the Companies Court in 2010.

The Patents Court

Th is is another specialist part of the Chancery Division, dealing not only with patents, but 
other forms of intellectual property, including registered designs. It also hears appeals 
against decisions of the Comptroller General of Patents. Cases suitable for determina-
tion by a county court are heard in a specially designated county court—the Central 
London County Court. Th e workload of this court is not high—during 2010, only 38 
actions were listed for hearing, nearly half of which were withdrawn. However, those 
trials that went ahead were heavy duty aff airs; the average length of hearings was 32 
court days.

The Admiralty Court

Th is is part of the Queen’s Bench Division of the High Court, dealing—as the name 
suggests—with shipping matters, principally the consequences of collisions at sea and 
damage to cargos. As with patents, most cases are dealt with in London, but there is 
power to refer suitable cases to specially designated county courts. In 2010, 190 actions 
were started; only 6 were disposed of by trial.

The Commercial Court

Th is is also part of the Queen’s Bench Division of the High Court. Th is deals with a 
wide range of commercial matters, for example, banking, international credit, and 
the purchase and sale of commodities. It also deals with shipping matters not handled 
by the Admiralty Court—contracts relating to ships, carriage of cargo, insurance, as 
well as the construction and performance of mercantile contracts more generally. Th e 
Commercial Court also deals with questions that may arise from commercial arbitra-
tions. Just over 1,000 claims were issued in 2010.

The Technology and Construction Court

Th is is another section of the Queen’s Bench Division. It usually sits in London with 
seven full-time circuit judges, presided over by a High Court judge, though hear-
ings are possible outside London before specially designated or nominated judges. 
Th e court deals primarily with building and engineering disputes and also computer 

16 See above, n. 15.
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litigation. It can also deal with other matters such as valuation disputes and landlord 
and tenant matters involving dilapidations. And it handles questions arising from 
arbitrations in building and engineering disputes. During 2010, 493 proceedings were 
received; 51 trials were held in London. (Figures for cases dealt with outside London 
are not available.)

Other courts and offices

In addition to the courts so far identifi ed, there are also a number of other offi  ces that 
form part of the Senior Court. Th ese include:

Th e Offi  ce of the Offi  cial Solicitor and Public Trustee. • Th e Offi  cial Solicitor oper-
ates under the authority of section 90 of the Senior Court Act 1981. His primary 
duties are to protect the interests of children and mental patients, i.e. those who 
do not have full legal capacity to look aft er their own aff airs. His department has 
a substantial workload. Among his responsibilities are child abduction cases. In 
2001, the Offi  cial Solicitor took over responsibility for the Public Trust Offi  ce. Th e 
Public Trustee acts as executor or administrator of deceased persons’ estates or 
trustees of wills or settlements where he has been named and has accepted the 
nomination. On 1 April 2007 the Court Funds Offi  ce merged with the Offi  ces of 
the Offi  cial Solicitor and Public Trustee to become the Offi  ces of Court Funds, 
Offi  cial Solicitor, and Public Trustee.
Th e Court of Protection. • Th e Mental Incapacity Act 2005 provides for the crea-
tion of the Court of Protection. It is a superior court of record, able to sit any-
where in England and Wales. Welfare matters previously referred to the High 
Court may be referred to this court. It has a central offi  ce and registry in Archway 
in London; but cases are also dealt with in Birmingham, Preston, Bristol, and 
Cardiff . Th e court has powers to call for reports to assist in determining a case. 
Such reports can be commissioned from the Public Guardian (a statutory offi  -
cial), local authorities, NHS bodies, or Court of Protection Visitors (replacing 
the former Lord Chancellor’s Visitors). Local authority staff  or NHS staff  may 
already be providing services to the person concerned and be able to report to the 
court on the basis of their existing involvement. Th e Public Guardian or Court 
of Protection Visitor who is reporting to the court has access to health, social 
services, or care records relating to the person and may interview him in private. 
Where a Court of Protection Visitor is a Special Visitor (e.g. a registered medical 
practitioner or someone with other suitable qualifi cations or training) he or she 
may, on the directions of the court, carry out medical, psychiatric, or psychologi-
cal examinations.
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The reform of civil justice—new developments

Despite the large number of changes that have taken place within the civil justice 
system over the last few years, a number of important issues remain outstanding. In 
March 2011, the Coalition government published a consultation paper on the future of 
civil justice. For an outline of the ideas then being considered, see above, Box 8.3.

In addition, there is a range of fundamental questions that, despite the Woolf 
reforms, still need addressing:

how can procedures for dispute resolution be made more effi  cient?• 
how can the cost of those proceedings be made more proportionate to the issues • 
subject to dispute?
can the adversarial model of litigation continue to be the predominant model of • 
dispute resolution in the context of civil disputes?
what realistic alternatives should be developed?• 

Although the current squeeze on public expenditure is regarded by many as a major 
threat to the provision of legal services, in particular dispute resolution services, there 
are those who see it as an opportunity to explore alternatives to the courts, which 
would be both less costly to the state, and less costly for the individual to access. We 
return to the question of the cost of funding litigation in Chapter 10.

Here we note that there are already many alternatives available in specifi c contexts. 
For example, the Financial Services Ombudsman now deals with nearly all claims 
against fi nancial institutions up to a value of £150,000; tenancy deposit disputes are 
resolved by private arbitration, underpinned by legislation; many consumer disputes 
are resolved by trading standards offi  cers, not through the courts. Th e issue is how far 
current alternatives can be developed in diff erent contexts.

Appeals and the appeal courts

We have already noted in passing that many of the courts listed above have power to 
hear appeals in defi ned circumstances. Many appeals are satisfactorily disposed of in 
that context.

However, a number of courts deal exclusively with appeals. Th ey are particularly 
important in the English legal system, not just because they have greater authority 
within the hierarchical court structure, but also because it is through their reported 
judgments that the primary source of authority for the development of the common 
law and the interpretation of statutes is to be found. (See above, Chapter 3.) It can be 
argued that these appeal courts are the only truly generalist courts, in that they have 
the responsibility for dealing with whatever is presented to them by way of appeal.
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Policy issues

In recent years, it has been suggested that there may be too many avenues of appeal; 
and that the level of court at which an appeal is determined may not always be the right 
one. To deal with this, important changes were introduced by the Access to Justice Act 
1999.

Permission to appeal

It was always the case that, in order to bring an appeal in the Court of Appeal, it was 
necessary for the appellant to seek the permission (formerly called the ‘leave’) of the 
court to bring an appeal. Under section 54 of the Access to Justice Act 1999 rules of 
court have been made that require permission to appeal to be obtained for all appeals 
to the county courts, the High Court, or the Court of Appeal (Civil Division). Th ere 
are limited exceptions; for example appeals relating to court orders that aff ect the 
liberty of the individual. Th ere is no appeal against a decision either to give or refuse 
permission. Where permission is refused, there remains the possibility of making a 
further application for permission, either in the same or another court.

Second appeals

Once a county court or the High Court has decided a matter on appeal, section 55 of 
the Access to Justice Act 1999 provides that there is no possibility of a further appeal 
unless either the appeal would raise an important point of principle or practice, or 
there is some other compelling reason for the appeal to be heard. All applications for 
permission to bring a further appeal are dealt with by the Court of Appeal, irrespec-
tive of the court that determined the fi rst appeal. If permission is granted, the Court 
of Appeal hears the appeal as well.

Destination of appeals

Section 56 of the Access to Justice Act 1999 gave the Lord Chancellor power to vary, by 
order, the avenues of appeal to and within the county court, the High Court, and the 
Court of Appeal. Th us:

 (1) for fast track cases heard by a district judge appeals lie to a circuit judge;
 (2) for fast track cases heard by a circuit judge appeals lie to a High Court judge;
 (3) in multi-track cases, appeals against interlocutory decisions by a district judge 

are to a circuit judge; by a master17 or circuit judge to a High Court judge; and by 
a High Court judge to the Court of Appeal;

 (4) in multi-track cases, appeals against fi nal orders will be direct to the Court of 
Appeal, irrespective of the court making the initial decision.

17 Masters are judicial offi  cers of the High Court who determine interlocutory matters.
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The appeal courts

Th e courts of appeal considered here are:

the Supreme Court, which has taken over the judicial functions of the House of • 
Lords;
the Judicial Committee of the Privy Council; and• 
the Court of Appeal.• 

The Supreme Court

On 1 October 2009, the Supreme Court took over the judicial functions of the House of 
Lords. Th ere are 12 Supreme Court Justices. Th e fi rst President of the Supreme Court 
was Lord Phillips. Th e Constitutional Reform Act 2005 provides that new members of 
the Court are to be selected by a selection committee procedure. Membership is open 
not only to existing judges but also to those with long experience in practice. Th e fi rst 
such appointment, of Jonathan Sumption QC, was announced in 2011. Th e Court can, 
with permission, hear appeals from any orders or judgments of the Court of Appeal 
in England, the Court of Session in Scotland, or the Court of Appeal in Northern 
Ireland.18 In addition, appeals may be taken, with permission, from the High Court 
when it has been sitting as a Divisional Court (i.e. as a court of appeal or when deal-
ing with cases such as judicial review). In limited circumstances, an appeal may be 
brought direct from the High Court or the High Court in Northern Ireland, when 
sitting as a trial court. Th is is known as ‘leapfrogging’ and can occur where is it clear 
that the law in question needs clarifi cation at the highest level, perhaps because there 
are inconsistent decisions from the Court of Appeal.

Permission may be granted either by the relevant Court of Appeal or, if that is not 
forthcoming, by the Supreme Court. (If a lower court grants permission, the Supreme 
Court cannot overturn that decision.) In practice, permission is granted by the lower 
courts very infrequently.19 Th e right of the citizen to ‘take her case to the highest court 
in the land’ is in reality highly contingent, subject to considerable procedural con-
straint. Th e Supreme Court is a judicial resource that is sparingly used.

Most appeals are heard by courts of fi ve Justices. Very signifi cant cases may go to 
seven or even nine judge panels. Hearings are tightly time-controlled, lasting usually 
only two days. In 2010, 247 petitions for permission to appeal were presented. 220 
were disposed of, of which 133 were refused and 83 of which were allowed. In the same 
year, 68 appeals were presented to the court and from these 57 cases were heard; the 

18 Save, in the case of Northern Ireland or Scotland, where this is prevented by statute.
19 It is not uncommon for the Criminal Division of the Court of Appeal to certify that a point of law 

of general public importance is involved in a case, but still to refuse permission to appeal to the Supreme 
Court.
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majority of these came from the Court of Appeal Civil Division. Th ey related to a wide 
variety of diff erent issues.

Section 41 of the Constitutional Reform Act 2005 made specifi c provision as to the 
eff ect of decisions of the Supreme Court as judicial precedents. In essence, a decision 
made by the Supreme Court is to have the same eff ect as decisions of the House of 
Lords or the Judicial Committee of the Privy Council. So in the case of jurisdiction 
transferred from the House of Lords, a decision of the Supreme Court on an appeal 
from one jurisdiction within the United Kingdom will not have eff ect as a binding 
precedent in any other such jurisdiction, or in a subsequent appeal before the Supreme 
Court from another such jurisdiction. In the case of the devolution jurisdiction trans-
ferred from the Judicial Committee of the Privy Council, a decision of the Supreme 
Court is binding in all legal proceedings except for subsequent proceedings before the 
Supreme Court itself.

The Judicial Committee of the Privy Council

Th is remains the fi nal court of appeal from those British Commonwealth Territories 
and four independent republics within the Commonwealth that have retained this 
right of appeal. It also determines constitutional issues arising from those independ-
ent territories that have a written constitution. Th e Judicial Committee also has 
jurisdiction over a number of domestic matters20 and ‘pastoral’ matters (which relate 
to the Church of England). Th e statutory powers of the Committee derive from the 
Judicial Committee Act 1833, though the history of the Committee can be traced 
back to mediaeval times. Th e judges who sit in the Judicial Committee are (broadly) 
the same as those who sit in the Supreme Court, though they are on occasion joined 
by a senior member of the judiciary from the country whence an appeal has come.

Many fi nd the jurisdiction of the Judicial Committee highly anachronistic—a throw-
back to a British imperial past that is long gone. Nevertheless, the Judicial Committee 
has a steady stream of work. In 2010, 80 appeals were entered and 46 petitions for 
special leave to appeal were dealt with. (Th ese special petitions relate to appeals in 
criminal cases where the Judicial Committee will not hear an appeal unless satisfi ed 
that the case raises a matter of great general importance or where there appears to be 
the danger of a grave miscarriage of justice.) It also heard 30 appeals. Th e issues it deals 
with are, by defi nition, of very considerable legal and social importance, not just for 
the country in question but in the common law world in general.

The Court of Appeal: civil appeals21

Th e Court of Appeal is divided into two divisions: the criminal and the civil. Th e Lord 
Chief Justice (who is also head of the judiciary) heads the Criminal Division; the Master 

20 Hearing appeals from a number of professional bodies, in particular under the Medical Act 1983 and 
the Dentists Act 1984. Th e Judicial Committee’s powers to deal with devolution issues arising out of the pass-
ing of the Wales Act and the Scotland Act 1998 have been transferred to the Supreme Court.

21 Information on criminal appeals is set out above, in Chapter 5 at p. 134.
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of the Rolls heads the Civil Division. Th ey are assisted by 37 Lords Justice of Appeal. 
Other High Court judges assist, as required and as available, in the Criminal Division. 
Both the President of the Family Division and the Chancellor of the High Court sit in 
the Court of Appeal for part of their time. By comparison with the Supreme Court and 
the Privy Council, the Court of Appeal has a substantial case load.

The Civil Division

Th e number of appeals coming to the Civil Division rose steadily during the early 
1990s. Th ey began to fall in 1996, and are now holding steady. During 2010, 1,180 
appeals were fi led, 1,212 were disposed of, of which 529 were allowed. During the same 
period 45 interlocutory appeals—on matters that are related to the proceedings, but 
not fi nally determinative of the issues in question—were fi led, and a similar number 
were disposed of. Just under 50 per cent were allowed.

Comment

 (1) While popular rhetoric suggests that it is the right of every English person to 
have his or her day in court, in practice access to the courts is surrounded by 
barriers. Th ere are substantial procedural and fi nancial pressures on litigants to 
settle their diff erences outside the courts; and appealing against the decision of 
a court is subject to even more restrictions.

 (2) Judicial manpower is an expensive resource to be used only where really needed, 
particularly at the most senior levels. Much of the simpler case work is in fact 
dealt with by part-time judges. Th ere are also many occasions in which judges 
sit in a court of a higher level than the one to which they have been appointed—
circuit judges in the High Court; High Court judges in the Court of Appeal, for 
example. Th ere is thus considerable fl exibility in how the available resource is 
used, though this begs the question—given the policy on court fees22—whether 
the public is actually getting the judicial service it thinks it is paying for.

 (3) Delay and cost were the principal issues identifi ed as in need of reform by Lord 
Woolf. Th e Civil Procedure Rules have seen signifi cant reductions in the time 
taken for a case to get to court. However, there are still serious complaints about 
the costs of taking proceedings.23

 (4) Th ere is also considerable frustration at the slow pace of investment in informa-
tion technology in the civil justice system, promised when the Woolf reforms 
were introduced but which has still not yet been fully delivered. Th e historic 
failure to invest in IT may prove a hindrance to the development of more effi  cient 

22 See above, p. 213.
23 See Goriely, T., Moorhead, R., and Abrams, P., More Civil Justice? Th e Impact of the Woolf Reforms on 

Pre-action Behaviour (Research Study 43) (London, Th e Law Society and Civil Justice Council, 2002).
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court procedures since much more civil work could be conducted electronically 
if the resources were available.

Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to easily 
research topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Issues discussed are: the new Supreme Court (including interview with Lady Hale); develop-
ment of mediation (including interviews with Karl Mackie and Jeremy Tagg); the work of the 
Civil Justice Council (interview with former Chief Executive); Jackson review of costs of civil 
litigation.
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Delivering legal services: 

practitioners, adjudicators, 
and legal scholars

Introduction

Discussions about the delivery of legal services tend to focus on the role of the legal 
profession and its two branches: solicitors and barristers. Here a broader approach is 
adopted. In the same way that we have argued that the institutional framework of the 
English legal system can only be understood by referring to a wide range of institu-
tions, not simply the courts, so too thinking about the full range of those who deliver 
services about legal rights and entitlements involves consideration of a much greater 
range of actors. Th e purpose of this chapter is to provide an introductory account of 
the principal groups that provide legal services. It considers not only the profession-
ally qualifi ed, but also those who provide legal services without necessarily having 
legal professional qualifi cations. Th is is important, not least because there is a steadily 
growing body of opinion that the present model for the delivery of legal services, pre-
dominantly by lawyers working in private practice, is not sustainable and that many 
of those now starting to study law may—if they wish to do law-related work—need to 
consider a much wider range of career and practice options.

Nevertheless, the bulk of the chapter focuses on those who deliver legal services 
directly or indirectly to clients. Th e chapter also includes consideration of those who 
provide legal services by adjudicating disputes, whether as judges or other types of 
dispute resolver. Finally the role of the legal scholar is considered.

The practitioners

Th ree groups are considered in this part of the chapter:

those professionally qualifi ed as lawyers;• 
those in professional groups allied to law; and• 
lay legal advisers.• 
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Professionally qualifi ed lawyers: solicitors and barristers

Th ere are currently well over 120,000 solicitors practising in England and Wales. 
In addition there are over 12,000 barristers in private practice, with a further 2,900 
plus employed barristers working ‘in-house’ for a wide variety of companies, govern-
ment departments, and agencies. All these totals have increased sharply over the last 
quarter of a century. Th ey refl ect increased demands for legal services resulting from 
economic growth, structural changes aff ecting the commercial world such as globali-
zation and involvement in Europe, and numerous other social changes with greater 
emphasis on citizens’ rights.

Th ese global fi gures mask two important developments. First, there is a signifi cantly 
improved gender balance of those entering the legal profession than there was 25 years 
ago. For a number of years now, more women than men have become solicitors. About 
a third of those in private practice at the bar are women. Secondly, the ethnic balance 
of entrants, though far from satisfactory, has improved. While the legal profession may 
still be a predominantly middle-class one, it is signifi cantly less white and male than it 
used to be. However, these changes are not yet refl ected in the number of women and 
members of ethnic minority groups who have reached the highest positions in the law, 
for example judicial appointments, QCs, or partners in solicitors’ fi rms.

What lawyers do

It is impossible to summarize the enormous variety of work that lawyers undertake. 
A long list would not be particularly enlightening. Much of the work of the large city 
fi rms relates to the commercial activities of their clients, for example the headline-
grabbing fi nancial deals or takeover bids that shape economic and commercial life. 
Others off er services focused on the individual client, for example defending people 
accused of crime, dealing with the consequences of personal injuries particularly aris-
ing from road traffi  c accidents, buying and selling property, handling divorces, or 
winding up estates aft er death.

Th e focus of this chapter is on lawyers who work in private practice. However, the 
work of other signifi cant groups of qualifi ed lawyers should also be noted. Th ree spe-
cifi c examples may be given.

Lawyers in industry. Considerable numbers of lawyers work in industry, not indi-
rectly through the services provided for companies by those in private practice, but 
directly through their employment by the fi rms concerned. Most major companies 
have legal departments, staff ed by professionally qualifi ed lawyers, able to advise them 
on those legal issues that directly aff ect the company and its operations, for example 
matters relating to employment law, or health and safety legislation, or real estate.

Lawyers in the Civil Service and local government. Th ere are—broadly—two ways 
in which those professionally qualifi ed as lawyers may be employed in central govern-
ment. First, they may be specifi cally employed for their technical legal expertise: to 
draft  legislation (Parliamentary Counsel), or to deal with the wide range of legal issues 
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that arise in departments (the Government Legal Service). In addition, there are many 
with law degrees and other legal qualifi cations who are not employed as lawyers, but 
who form part of the general Civil Service.

In local government, lawyers oft en hold senior positions in local authority admin-
istrations and play a very important role in ensuring that local authorities act within 
the scope of the powers given to them by Act of Parliament.

Lawyers in court administration. Qualifi ed lawyers also play a very important part 
in the work of those courts and other dispute resolution bodies that do not use legally 
qualifi ed adjudicators, for example justices’ clerks in the magistrates’ courts.

One of the great attractions of law is the enormous range of employment opportuni-
ties that the law provides for those who wish to practise or work in the legal system. 
Th ere are also increasing opportunities to work in international agencies of various 
kinds, particularly in Europe.

Preliminary issues

When thinking about what lawyers do, two preliminary distinctions should be drawn: 
(1) between litigious and non-litigious matters; and (2) between lawyers’ services and 
legal services.

Litigious and non-litigious matters. It is essential to bear in mind from the outset the 
fundamental distinction between litigious and non-litigious matters. A great deal of 
the work of lawyers is directed to non-litigious work—work designed to prevent litiga-
tion. Th is includes, for example, the provision of advice or the draft ing of documents 
designed to ensure that people’s aff airs run smoothly. By contrast, litigious work arises 
where things have gone wrong, where there are disputes that need to be resolved either 
between individuals or companies or between the citizen and the state. Rights to con-
duct litigation and to be heard in a court are subject to particular statutory rules.

Legal services and lawyers’ services. A second distinction worth drawing is between 
lawyers’ services, services that can only be provided by professionally qualifi ed law-
yers, and legal services, which may, though do not have to, be provided by professional 
lawyers. One of the features of the English legal system is that many people, other than 
those professionally qualifi ed as lawyers, provide legal services, which are required by 
members of the public, and which deal with legal issues, for example advice about legal 
entitlements or the completion of legal transactions. Th e role of para-legal staff  and lay 
advisers is discussed later in this chapter. (For examples see below, Box 9.1.)

Box 9.1 Legal system explained

Legal services and lawyers’ services

Some examples of the distinction in practice are:

The fi rst source of legal advice for many people faced with problems about their • 
employment (‘have I been unfairly dismissed by my employer?’) is a Citizens’ Advice 

Box 9.1 Legal system explained

Legal services and lawyers’ services

Some examples of the distinction in practice are:

The fi rst source of legal advice for many people faced with problems about their • 
employment (‘have I been unfairly dismissed by my employer?’) is a Citizens’ Advice 



 delivering legal services  237

Bureau or a trade union. The person they see is trained to give the appropriate advice; 
the adviser may indeed recommend that the person should see a qualifi ed lawyer. 
But the initial legal service does not usually come from a lawyer, but from a trained 
lay adviser.
Similar points may be made in relation to advice sought by a tenant in a dispute with • 
her landlord; or to advice sought by a consumer where something has gone wrong 
with the provision of goods or services.
Many people anxious to obtain advice regarding their legal entitlements to social • 
security benefi ts are more likely to turn to the services of a welfare rights offi cer—
again a lay person, albeit specially trained, rather than to professionally qualifi ed 
lawyers.
Those who buy or sell houses may use the services of a•  licensed conveyancer rather 
than a solicitor to complete their transaction. Many who want to make a will use will-
writers who are not professionally qualifi ed as lawyers.

Some legal services, in the sense set out above, are provided by other professional 
groups. The most obvious example is that the bulk of matters relating to individuals’ 
legal liability to pay tax are dealt with, not by lawyers, but by accountants. In short, legal 
services are not provided exclusively by qualifi ed lawyers.

Lawyers’ services may be seen as a special sub-set of the total provision of legal serv-
ices: they are services which either have to be provided by those qualifi ed as lawyers 
(such as the provision of advocacy services in court—which are restricted to those who 
have achieved particular professional qualifi cations) or which, as a matter of practice, 
are provided by those qualifi ed as lawyers. For example, it is inconceivable that large 
corporations would turn to lay advisers—however well trained—for advice on ques-
tions relating to a corporate takeover. Such clients want the expertise that professional 
lawyers hold themselves out as offering, and, should anything go wrong, the comfort 
of the insurance protection that is a part of professional responsibility.

Part 3 of the Legal Services Act 2007 enshrines this distinction in legislation. It sets 
out a number of ‘reserved legal activities’ (rights of audience, conduct of litigation, 
probate activities, notarial activities, the administration of oaths, and ‘reserved instru-
ment activities’) that may only be performed by lawyers or others authorized to under-
take such work. It is a criminal offence to undertake such work without authorization.

One example of the distinction between legal services and lawyers’ services that 
attracted considerable public attention a few years ago arose in the context of compan-
ies providing claims-management services—another example of legal services being 
provided by those not professionally legally qualifi ed. Such companies advertise their 
willingness to take on the cases of people who have suff ered harm as the result of 
accident on a ‘no win, no fee’ basis. A new regulatory regime was introduced in 2006, 
designed to ensure that non-lawyers who off ered such services were authorized to do 
this work, and adhered to specifi ed rules of conduct. (See below, Box 9.2.)
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Box 9.1 Continued
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Box 9.2 Legal system explained

Regulation of claims management

Under the Compensation Act 2006, persons providing a regulated claims-management 
service need to be authorized. The regulation applies to claims made for compensa-
tion in relation to personal injury, criminal injuries compensation, industrial injuries 
disablement benefi t, employment matters, housing disrepair, and fi nancial products 
and services.

Those who are already regulated (e.g. by being a solicitor, or under fi nancial services 
legislation) are exempt from these requirements, as are certain other categories of 
persons or organizations including charities, not-for-profi t advice agencies, and some 
trade unions. The Act makes it an offence to operate without authorization, unless 
exempted.

The following services are covered: (1) advertising for, or otherwise seeking out (e.g. 
by canvassing or direct marketing), persons who may have a cause of action; (2) advis-
ing a claimant or potential claimant in relation to his claim or cause of action; (3) 
referring details of a claim or claimant, or a cause of action or potential claimant, to 
another person, including a person having the right to conduct litigation (but not if 
it is not undertaken for or in expectation of a fee, gain, or reward); (4) investigating, 
or commissioning the investigation of, the circumstances, merits, or foundation of a 
claim, with a view to the use of the results in pursuing the claim; (5) representation of 
a claimant (whether in writing or orally, and regardless of the tribunal, body, or person 
to or before which or whom the representation is made).

Among the requirements of the rules of conduct are: (1) cold calling in person is 
prohibited; other cold calling must be in accordance with industry codes; (2) referral 
fees paid must be disclosed; (3) certain information must be given to clients before 
they sign a contract; (4) there is a 14-day cooling-off period after a contract has been 
signed; (5) where a contract is cancelled any cancellation fee must be reasonable in 
the circumstances and refl ect work done; (6) there must be an internal complaints 
procedure; and (7) where client money is held it must be held in client accounts that 
meet stipulated standards.
Source: See generally <www.justice.gov.uk/guidance/inspection-and-monitoring/
claims-management-regulation/index.htm>.

Regulation of the legal profession

One of the principal claims of professional bodies is that they can and should be 
allowed to regulate themselves. Th ere are many arguments in favour of self-regulation, 
in particular that only those within the profession can set and monitor proper profes-
sional standards. Against this, it is argued that self-regulation can result in the crea-
tion of restrictive practices that work against the public interest. Over the last 50 years, 
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there has been enormous change to the ways in which the legal profession is regulated. 
Government has become increasingly involved in demanding regulatory change.

The attack on restrictive practices and the encouragement of 
competition

Th e attack on the restrictive practices of the legal profession began with a study by 
the Monopolies Commission, published in 1968. In his evidence to the Commission, 
Michael Zander provided a devastating critique of various professional practices, 
which he argued were not in the public interest. Many others joined the attack. For 
example, during the early 1970s, Austen Mitchell, MP, led a sustained attack on the 
conveyancing monopoly then enjoyed by solicitors. Th is attack was supported by some 
solicitors including a Mr Joseph (see further reading).

A Royal Commission on Legal Services, which reported in 1979,1 concluded that, 
while a large number of detailed changes to professional practice needed to be made, 
many of the restrictive practices of the legal profession were in the public interest. 
Nevertheless, when the Th atcher government came to power in the same year, Mrs 
Th atcher was determined to make the British economy generally much more com-
petitive. Th e legal profession became caught up in a general attack on monopolistic 
power.2

Abolition of the conveyancing monopoly

Th e fi rst, and most symbolically signifi cant, change to lawyers’ restrictive practices 
occurred in 1987, when the conveyancing monopoly was broken. Until that date, only 
solicitors were entitled to charge for the work required to convey the title in real estate 
from a vendor to a purchaser. Part II of the Administration of Justice Act 1985 allowed a 
system of licensed conveyancers, regulated by the Council for Licensed Conveyancers, 
to be established. Th e fi rst licences under the scheme were granted in 1987. In addition, 
the practice of using fi xed-scale fees for conveyancing was stopped. Th ere is no doubt 
that many solicitors had benefi ted very substantially from the original arrangements, 
though there is also evidence that there was at least some indirect social benefi t, in 
that many solicitors used profi ts from conveyancing to subsidize other less profi table 
areas of practice.

Right to litigate and rights of audience

Fundamental changes were also made to the rights to conduct litigation and rights 
of audience. Before 1990, only solicitors could prepare cases for trial; only barristers 
had rights to be heard arguing cases in court. Under the Courts and Legal Services 
Act 1990, the government began to put these rights on a statutory footing. Instead of 

1  (Cmnd 7648) (London, HMSO, 1979).
2 Th ere is a tendency for all professional groups to feel that they are being picked on and uniquely sub-

jected to pressure to change. In fact all professional groups have been subject to similar pressures.
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the professional bodies simply prescribing rules relating to advocacy and litigation, as 
they had done in the past, the Act established a framework for authorized bodies (the 
Bar Council and the Law Society together with the Institute of Legal Executives) to set 
the rules.

Th e Access to Justice Act 1999 changed the rules again. It made the following 
provisions:

all barristers and solicitors were to have the right of audience before every court • 
in all proceedings. Th ese are not unqualifi ed rights; those wishing to exercise 
them must obey the rules of conduct of the professional bodies and meet pre-
scribed training requirements (section 36) (see, e.g. the Solicitors’ Higher Rights 
of Audience Regulations 2010);
Crown prosecutors and other employed advocates (whether solicitors or barris-• 
ters) were to have the same rights of audience as if they were in private practice 
(section 37);
advocates and litigators employed by the Legal Services Commission or by bodies • 
established by the Legal Services Commission were enabled to provide services 
directly to the public, without the need to receive instructions through a solicitor 
or other person acting for the client (section 38);
where a person, a barrister, had been granted the right of audience by one profes-• 
sional body (e.g. the Bar Council), she became entitled to retain that right if she 
became a solicitor, and thus a member of the Law Society (section 39);
barristers employed by fi rms of solicitors were able to act on the same basis as • 
solicitors; Bar Council rules that treated barristers employed by solicitors as ‘non-
practising’ and thus able to off er only a limited range of services were disapplied 
(section 44);
the General Council of the Bar and the Institute of Legal Executives were given • 
power to grant their members the right to conduct litigation (section 40); and
procedures for authorizing (and in extreme cases revoking authorizations to) new • 
bodies to grant rights of audience and rights to conduct litigation, and for approv-
ing alterations to or the adoption of new regulations or rules of conduct were 
streamlined (section 41).

Th e overriding duties of advocates and litigators to the court to act with independence 
in the interests of justice and to comply with their professional bodies’ rules of conduct 
were put on a statutory footing (section 42). All authorized advocates and litigators 
must refuse to do anything required, either by a client or an employer, that is not in the 
interests of justice (e.g. the suppression of evidence).

Other changes

Numerous other changes occurred as well. In particular rules on advertising were 
signifi cantly relaxed so that, within boundaries set by the Law Society’s Guide to 
Professional Behaviour, fi rms of solicitors became entitled to advertise their services. 
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While legal advertising in the England and Wales may not have the fl amboyance of 
lawyers’ advertisements in the United States, nevertheless this development was also 
a signifi cant break with past tradition. All signifi cant legal practices, both solicitors’ 
and barristers’, now engage in a wide range of promotional ‘practice development’ 
activity.

Further developments

However, the changes of the 1980s and 1990s, far from being the end of the proc-
ess, were merely a foretaste of what was to come. More recent developments started 
in March 2001, when the Offi  ce of Fair Trading produced a report, ‘Competition in 
Professions’, that recommended that unjustifi ed restrictions on competition should 
be removed. Th e government responded with a consultation paper and report into 
competition and regulation in the legal services market. It concluded that ‘the cur-
rent framework is out-dated, infl exible, over-complex and insuffi  ciently accountable 
or transparent . . . Government has therefore decided that a thorough and independent 
investigation without reservation is needed’.

In July 2003, Sir David Clementi was appointed to carry out an independent review 
of the regulatory framework for legal services in England and Wales. His terms of 
reference were: to consider what regulatory framework would best promote competi-
tion, innovation, and the public and consumer interest in an effi  cient, eff ective, and 
independent legal sector; and to recommend a framework that would be independent 
in representing the public and consumer interest, comprehensive, accountable, con-
sistent, fl exible, transparent, and no more restrictive or burdensome than is clearly 
justifi ed.

In December 2004, Sir David published his report. Th e main recommendations, 
which the government broadly accepted, were:

to establish a new legal services regulator, the Legal Services Board, to provide • 
oversight regulation of frontline bodies such as the Law Society and the Bar 
Council;
to set statutory objectives for the Legal Services Board, including promotion of • 
the public and consumer interest;
to prescribe regulatory powers that would be vested in the Legal Services Board, • 
but with powers to devolve regulatory functions to frontline bodies (i.e. profes-
sional bodies), subject to their competence and governance arrangements;
to ensure that the frontline bodies made new governance arrangements that • 
would separate their regulatory and representative functions;
to create a new Offi  ce for Legal Complaints—a single independent body to handle • 
consumer complaints in respect of all members of frontline bodies, subject to 
oversight by the Legal Services Board;
to establish alternative business structures that could see diff erent types of law-• 
yers and non-lawyers managing and owning legal practices.
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Details of the government’s response were set out in the white paper, Th e Future of 
Legal Services: Putting the Consumer First, published in October 2005. Th is, in turn, 
led to the Legal Services Act, which passed through Parliament in October 2007. It 
created the regulatory framework envisaged by Clementi.

Legal Services Act 2007

Th e potential impact of this legislation on the legal profession is enormous.

Representation and regulation

First, both the Bar Council (responsible for barristers) and the Law Society (responsi-
ble for solicitors) reorganized themselves so that their representative functions (some-
times referred to as their ‘trade union’ functions), designed to promote their members’ 
interests to the wider public, have been separated from their regulatory functions. 
While the Law Society and the Bar Council still retain some regulatory functions, pri-
mary responsibility for regulating solicitors now rests with the Solicitors’ Regulation 
Authority, established in 2007 as the independent regulatory body of the Law Society; 
similarly barristers are now regulated by the Bar Standards Board, the independent 
regulatory body of the Bar Council. Other bodies, such as the one representing legal 
executives, have similarly divided their representational and regulatory functions.

Establishment of Legal Services Board

Secondly, the Legal Services Board has been established. It became fully operational in 
January 2010. It has a number of tasks in addition to overseeing the regulatory activi-
ties of the professional bodies. For example it is required to increase public under-
standing of law and support the rule of law, tasks that had never before been set out in 
legislation. (See further below, Box 9.3.)

Box 9.3 Reform in progress

Legal Services Board—the regulatory objectives

The Legal Services Board is the body responsible both for overseeing approved 
legal regulators in England and Wales (which include the Law Society, the Solicitors’ 
Regulatory Authority, the Bar Council, and the Bar Standards Board) and the newly 
established Offi ce for Legal Complaints, the new organization being established to 
handle consumer complaints about lawyers.

The Board has to deliver eight regulatory objectives, set out in the Legal Services 
Act 2007:

protecting and promoting the public interest;• 
supporting the constitutional principle of the rule of law;• 
improving access to justice;• 
protecting and promoting the interests of consumers;• 
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promoting compet• ition in the provision of services in the legal sector;
encouraging an independent, strong, diverse, and effective legal profession;• 
increasing public understanding of citizens’ legal rights and duties;• 
promoting and maintaining adherence to the professional principles of independ-• 
ence and integrity; proper standards of work; observing the best interests of the 
client and the duty to the court; and maintaining client confi dentiality.

The Board has published its own commentary on these regulatory objectives. See 
<www.legalservicesboard.org.uk/news_publications/publications/pdf/regulatory_
objectives.pdf>.

In its fi rst years, it has been developing the institutional infrastructure required to 
enable it to work. It has put in place the arrangements for the licensing by the Approved 
Regulators of Alternative Business Structures (see below). It has tested the governance 
arrangements of the Approved Regulators to ensure their independence. It has also 
started to develop a research strategy designed to help the Board assess the extent 
to which it is meeting its statutory functions. Among its fi rst reports is one on the 
problems facing women and members of ethnic minority groups reaching senior posi-
tions in the law. Th ey have also started an important piece of work on the extent to 
which there should be consumer protection, including access to the Offi  ce for Legal 
Complaints (see next paragraph), for legal work—such as will-writing, or the giving of 
legal advice—that is not undertaken by professionally qualifi ed lawyers.

Dealing with complaints

Th irdly, the Offi  ce for Legal Complaints has been established and the Chief Ombudsman 
has been appointed. Th is is the latest stage in a long process of trying to ensure that 
users of legal services had an eff ective way of resolving complaints and disputes.

Th e situation before 1990 was—very broadly—that while the courts were able to 
deal with the most serious cases of professional negligence, and while the profes-
sional bodies were able to control other forms of gross misconduct, the more mundane 
 complaints—rudeness, slowness in responding to letters, general ineffi  ciency—were 
not being dealt with seriously. Yet these were precisely the sorts of issues that the ordi-
nary client, who felt she was not getting good value for the money she was being asked 
to pay, wanted to complain about. Both the Law Society and the Bar Council took steps 
to try to address these concerns.

Despite the changes, there remained considerable pressure for the creation of a 
more independent complaints-handling procedure. During the 1990s, there were sig-
nifi cant statutory developments. Th e Courts and Legal Services Act 1990 established 
the offi  ce of Legal Services Ombudsman. Th e Access to Justice Act 1999 extended 
the power of the Ombudsman; and made provision for the appointment of a Legal 
Services Complaints Commissioner. Under the Legal Services Act 2007, both these 
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posts were abolished and replaced by the Offi  ce for Legal Complaints and the Legal 
Ombudsman.

Th e approved regulators such as the Solicitors’ Regulation Authority and the Bar 
Standards Board still have responsibility for ensuring that their members have proper 
complaints-handling procedures in place. However, from 6 October 2010, all com-
plaints about lawyers have to be referred to the new Offi  ce. Building on operational 
principles developed over the last 20 years, the Legal Ombudsman has made it clear 
that initial responsibility for dealing with complaints lies with the fi rms or cham-
bers of those professionals against whom complaints are made. If resolution is not 
possible at that stage, complaints must be taken to the Offi  ce for Legal Complaints. 
Th e Ombudsman wants most complaints to be resolved informally by the law fi rm 
or other authorized entity involved. If this fails, the Ombudsman determines what 
further investigation is to be undertaken. Th e details of the Ombudsman’s procedural 
rules are published on his website. In the fi rst six months of his operation, the Offi  ce 
received over 33,000 applications, of which around ten per cent were taken forward for 
investigation. Th e Ombudsman’s fi rst annual report indicates that poor communica-
tion between client and practitioner, particularly on costs and fees, is at the heart of a 
large proportion of complaints investigated.

Alternative business structures

Th e fourth, and potentially most far-reaching, change eff ected by the Legal Services 
Act 2007 relates to the prospect of new forms of business structure for those providing 
legal services.

Historically, solicitors in private practice usually came together to form partnerships, 
though a substantial minority practise on their own as ‘sole practitioners’. One recent 
development is that fi rms of solicitors have been able to form limited liability partner-
ships. Barristers in private practice work in ‘chambers’ but they are all self- employed 
within those chambers. Barristers were not permitted to form partnerships.

Clementi was of the view that competition and effi  ciency in the provision of legal 
services would not be fully realized without the promotion of alternative business 
structures that could see diff erent combinations of lawyers and non-lawyers manag-
ing and owning legal practices. He thought that there should be opportunities for non-
law companies to invest in the provision of legal services, an idea oft en labeled ‘Tesco 
Law’. He also envisaged the possibility of lawyers establishing multi-disciplinary part-
nerships (with other professional groups such as accountants) as a key stage towards 
the removal of the fi nal unnecessary restrictive practices. Clementi’s views—that new 
forms of practice would not undermine the independence of the legal profession and 
would not reduce access to justice—were supported in a series of independent research 
papers, published in 2005 by the Department for Constitutional Aff airs. Th e proposals 
were, however, strongly contested by the leaders of the professions.

Th e Legal Services Act 2007 makes it possible for these developments to occur. 
Aft er a long period of consultation with the legal profession, the Legal Services 
Board has agreed the ways in which the approved regulators will be able to licence 
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alternative business structures. Th e fi rst licence was issued by the Council of Licensed 
Conveyancers in October 2011; the Solicitors’ Regulation Authority received approval 
to issue licences in January 2012. While it is far too early to know what the long-term 
eff ect of these new structures will have on the delivery of legal services, the potential 
for change is enormous.

The promotion of good practice and ethical standards

Th is is another issue that has received considerable attention in recent years, not just 
in relation to the work of lawyers, but in all areas of professional activity. Th is is not 
the place to enter a detailed consideration of the need for the legal profession to adopt 
good practice and employ an ethical approach to its work, nor of the role of the profes-
sional bodies in promoting these ends. However, it is important to be aware of some of 
the key issues that relate to the promotion of good practice and ethical standards.

It is perhaps true that, until fairly recently, the provision of legal services by lawyers 
was seen by members of the legal profession themselves as a public service to which, 
in some rather mysterious way, commercial pressures somehow did not apply. Th e 
adoption of good practice and an ethical approach were, on this view, inherent in the 
provision of the service.

Whether there was ever any real justifi cation for this belief, there can be no doubt 
that in the modern world the provision of legal services is quite clearly a business. If 
lawyers cannot make a profi t at the end of the year, they go bust. Legal practice must 
be subject to the disciplines of fi nancial control, quality control, and effi  ciency that 
characterize all business activity. Th e concern with good practice and ethical stand-
ards may have arisen from a perception that focusing exclusively on the fi nancial and 
commercial imperatives of legal practice might encourage lawyers to take short cuts 
and to forget the ethical principles that should also underpin their work.

Over the years, the professional regulatory bodies have developed guidance on pro-
fessional conduct, which includes a statement of the ethical framework needed for 
professional activity. (See below, Box 9.4.) Understanding these principles is a crucial 
part of professional legal education, not least because failure to follow the guidance 
can result, in extreme cases, in loss of the right to practise as a barrister or solicitor.

Box 9.4 Reform in progress

The new SRA Handbook

In October 2011, the Solicitors’ Regulation Authority brought into effect a new hand-
book on good practice and ethical practice. It adopts what is described as outcomes-
focused regulation, which concentrates on the high-level principles and outcomes that 
should underpin the provision of legal services for consumers. These are contained in 
a new handbook that replaces a much more detailed and prescriptive rulebook. The 
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intention is to establish a targeted, risk-based approach concentrating on standards of 
service that those regulated by the SRA should provide to consumers. However, the 
new approach allows greater fl exibility to fi rms in how they achieve their outcomes 
(standards of service) for clients. The aim of the SRA is to set out a unifi ed approach 
with the same standards applying to both traditional law fi rms and alternative business 
structures.

At the heart of the new approach are ten mandatory principles that apply to all. Thus 
those regulated by the SRA must:

uphold the rule of law and the proper administration of justice;• 
act with integrity;• 
not allow their independence to be compromised;• 
act in the best interests of each client;• 
provide a proper standard of service to their clients;• 
behave in a way that maintains the trust the public places in them and in the provi-• 
sion of legal services;
comply with their legal and regulatory obligations and deal with their regulators and • 
ombudsmen in an open, timely, and co-operative manner;
run their business or carry out their role in the business effectively and in accordance • 
with proper governance and sound fi nancial and risk-management principles;
run their business or carry out their role in the business in a way that encourages • 
equality of opportunity and respect for diversity; and
protect client money and assets.• 

These principles are supported by more detailed notes indicating how they should 
work in practice. For further details see: <www.sra.org.uk/solicitors/handbook/hand-
bookprinciples/content.page>.

Whatever the cynical view of lawyers may be, there are two particular respects in 
which the legal profession is able at least in part to demonstrate its ethical commit-
ment: pro bono work; and test case litigation.

For free (pro bono) work

Th ere has long been a tradition that lawyers off er free legal services to the poor. Before 
there was any legal aid, there was a history of such provision in London and other 
major conurbations. In recent years, there has been a renewed emphasis on pro bono 
work. Because the large commercial fi rms in the City of London and other commercial 
centres have been so obviously fi nancially successful, there has been a renewed inter-
est in the provision of free legal services by their staff  in citizens’ advice bureaux and 
other agencies. Some may regard this as little more than a token gesture. But, given 
the precarious funding position that many such agencies are in, it is work that makes 
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Box 9.4 Continued

www.sra.org.uk/solicitors/handbook/hand-bookprinciples/content.page
www.sra.org.uk/solicitors/handbook/hand-bookprinciples/content.page
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a signifi cant contribution to local legal service delivery. It is also true that the major-
ity of those who off er pro bono services derive a great deal of professional interest and 
pleasure from the work they do.

Th e professional bodies have taken a great deal of trouble to promote pro bono work 
over the last decade, and many important new initiatives have been taken, including 
an annual ‘pro bono’ week, with events being held around the country; and the mak-
ing of ‘pro bono’ awards to lawyers who have developed outstanding examples of pro 
bono practice, both in this country and in some cases overseas. Th is is an aspect of 
modern legal practice that should be much better understood.

Test case litigation

Test case litigation, or as it is sometimes called ‘cause lawyering’, is also oft en asso-
ciated with lawyers being willing to take up broad general issues, particularly on 
behalf of more disadvantaged groups in the community. Historically, test case lit-
igation in the United Kingdom has not had the same impact as, for example, in 
the United States, where legal provisions or policies were able to be tested for their 
constitutionality against the provisions of the US Constitution. However, with ever 
greater involvement in Europe, both through the European Union and, in relation to 
human rights, through the Council of Europe, many challenges to English law have 
been mounted, in some cases with dramatic success. Th e Human Rights Act 1998 
has generated an additional amount of test case legislation, as provisions of English 
law are tested for their compatibility with the European Convention on Human 
Rights.

Independence of the legal profession

Independence is one of the key attributes claimed for the legal profession. Th is is, 
constitutionally, extremely important. It involves lawyers asserting their right to give 
advice independently of the views of the government of the day, and being protected if 
they do so. It also involves a professional obligation to take on cases that may be widely 
regarded as disagreeable or distasteful. Th e proposition that a person is innocent until 
proved guilty depends on lawyers being willing to develop and advance arguments on 
behalf of their clients no matter how unpleasant those clients may be. Th e ‘cab-rank’ 
principle that applies to the Bar, whereby barristers are professionally obliged to take 
on whatever case comes to them next, is perhaps the clearest example of the operation 
of this principle.

Th e assertion of independence may also imply that the professions should be free to 
regulate themselves in accordance with their own rules of professional conduct, with-
out interference from government. As we have seen, there has been signifi cant erosion 
of the ability of the legal profession to regulate itself. Th e abolition of restrictive prac-
tices, changes to legal aid, and to modes of dealing with complaints about the quality 
of work have all resulted in increased government intervention. Th e Legal Services Act 
2007 takes this process further.
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Each example of government involvement may be justifi ed, particularly in contexts 
where the legal profession has not been willing to reform itself in ways that the public 
interest demands. However, the question where the boundaries should be drawn in 
the involvement of government in the legal profession is one that needs constant atten-
tion if the role of the legal profession in assisting the individual, oft en against agencies 
of the state or other powerful bodies, is not to be compromised.

Trends in legal practice

As a consequence of these and other developments, the legal profession has in recent 
years undergone profound change. A number of trends aff ecting the profession are 
noted here.

The blurring of the distinction between solicitors and barristers

Th e organization of the practising legal profession in England and Wales diff ers 
markedly from that in many other countries. Th ere is still an important distinction in 
professional identity between ‘solicitor’ and ‘barrister’. However, the practical impli-
cations of the distinction are far less today than they were 35 years ago. Many of the 
services that used to be the exclusive preserve of one branch of the profession are now 
open to all.

Th ere has also been concern that there should be no unnecessary restrictions on the 
tasks that people may perform within the legal system. Th e most important change in 
this context has been the adoption by statute of the principle that the highest judicial 
offi  ces should be open to solicitors as well as to barristers (who formerly had a mono-
poly in relation to these appointments).3

Fusion? Th e obvious question that these developments pose is whether the time 
has not come when the two branches of the legal profession should fuse into a single 
profession, as happens in most other countries in the world. Should the long- standing 
distinction between solicitors and barristers continue to be defended? Th is has been 
debated on many occasions, though surprisingly not seriously in the last few years, 
despite the developments that have occurred and that are sketched out above. Th e 
arguments asserted by the Bar for its independence, in delivering both advocacy and 
other forms of legal advice, are actually very powerful, more powerful than some 
of the advocates for fusion allow. But in other countries with fused professions, the 

3 Th e appointment of Mr Laurence Collins, QC, a very distinguished commercial solicitor, to the High 
Court was the fi rst such appointment, made in 1999. Th e possibility of distinguished legal scholars being 
appointed to the highest levels of the judiciary just on the strength of their academic record has not been 
formally accepted. However, the appointment of Dame Brenda Hale (who prior to her appointment as a Law 
Commissioner had a distinguished academic career at the University of Manchester) fi rst to the High Court 
bench, then to the Court of Appeal, and now to the Supreme Court is, perhaps, the start of a development in 
the direction of acknowledging the contribution legal scholars can make to the judiciary. Th e appointment 
of Professor Jack Beatson, QC, from the University of Cambridge to the High Court is another example. Th is 
certainly happens in the European courts and the United States. Academics have long been appointed judges 
to the International Court of Justice.
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independence of the advocate is still strongly asserted. Other ways could be found to 
protect professional independence without the retention of a divided profession. It 
seems inconceivable that at some point in the not too distant future this issue should 
not again become the subject of public debate.

Growth and globalization

A second trend to be noted is the growth in the size of law fi rms and the increasingly 
global scope of their practices. Th ese have resulted from the context within which 
lawyers practise, which cannot be divorced from other changes in the economy at 
large. Th e last 35 years have seen a major shift  from an economy based on manufac-
turing to one based on services. Increased globalization of the world economy has led 
to a growth in the need for lawyers able to advise corporations about all the national 
contexts within which they are required to operate. Globalization in the provision of 
legal services has accompanied the globalization of the economy. British lawyers have 
responded in a variety of ways:

many of the large law fi rms in the City of London have gone through substantial • 
programmes of merger and expansion;
signifi cant groupings of leading fi rms in provincial commercial centres—for • 
example Leeds, Birmingham, Bristol—have also developed, either through merg-
ers and takeovers or the creation of networks of legal practices;
many of these fi rms have established presences in other key centres of economic • 
activity, in Europe, the Middle East, the Far East, and the Americas;
mergers of English law fi rms with fi rms in other countries in Europe and the United • 
States have resulted in the creation of new forms of international partnership;
there has been a signifi cant increase in the presence of overseas law fi rms, in par-• 
ticular US law fi rms, in London, which has added to the competitive pressures on 
British-based fi rms; and
there have been moves towards the creation of professional groupings that • 
cut across traditional disciplinary boundaries—in particular, lawyers and 
accountants.

Th ere is every likelihood of further developments of these kinds in the years ahead.

Specialization and niche practices

A third trend has been the increasing development of specialist/niche practices. In 
part this is a response to the trend towards ‘mega-lawyering’ noted in the previous sec-
tion. Increasingly, small fi rms of solicitors and sets of barristers’ chambers have come 
to specialize in particular areas—family law, criminal law, employment law, housing 
law, to give some examples. Th ese developments have been supported in part by the 
legal professional bodies themselves. For example, the Law Society has established 
a number of specialist panels that practitioners may join, including the Children’s 
Panel, the Mental Health Panel, and the Medical Negligence Panel.
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In addition, members of the profession themselves have taken the lead in establish-
ing an increasing number of specialist groups, many of which cross over traditional 
solicitor/barrister boundaries. Th ere are now well over 40 such groups. Th ey act in a 
variety of ways:

they may be able to act collaboratively (within the competitive market) to promote • 
the specialist services that they off er (thereby seeking to exclude non-specialists 
from their work);
some, such as the Solicitors’ Family Law Association, have promoted new modes • 
of legal practice, designed to provide a diff erent form of lawyering for their 
 clients—in the context of family law, a less confrontational approach designed to 
assist those whose relationships have broken down (see above, Chapter 7);
others, such as the Patent Lawyers’ Association, have developed specialist pro-• 
grammes of advanced legal education and training designed to give their mem-
bers special expertise and, thus, it is hoped, a competitive edge in the legal services 
market place; and
the specialist lawyer groups have also developed a very important infl uence in • 
government. Th ey are able to off er advice on how particular areas of legal practice 
may be aff ected by proposed policy changes, in ways in which the general profes-
sional bodies such as the Law Society or Bar Council may be unable to achieve.

Legal services to the poor

A fourth noteworthy trend in the shape of the legal profession has been the transforma-
tion of the legal aid scheme. Th e details of the scheme and the process of contraction it 
is currently experiencing are considered below, in Chapter 10. Here the principal point 
to note is that, whereas ten years ago in eff ect any fi rm of solicitors that wished to do 
legal aid work could do so, now only those fi rms with a contract to provide services 
from the Legal Services Commission are able to undertake publicly funded legal aid 
work. Many practitioners who used to do modest amounts of legal aid work as part of a 
portfolio of general legal services provided to mainly private clients have been aff ected 
by these changes. One response to these changes has been an increased emphasis on 
the legal profession providing services pro bono (see above, p. 246).

High street practice

A consequence of these last two developments is that generalist high street practices, 
found in smaller towns, suburban areas and other locations, which have in the past 
provided a general service to private clients, have come under increasing commercial 
pressure and face considerable uncertainty. Th e ability to make a living from a mixed 
practice of some criminal work, some property transactions (such as conveyancing 
or probate), a little bit of family and divorce work, and some personal injuries work, 
which even ten years ago was quite common, is now increasingly diffi  cult. Many of the 
remaining sole practitioners and small fi rms fall into this category. Th e future of high 
street practice is under considerable threat, unless those who remain in this sector 
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of the legal services market are prepared to rethink their commercial strategies. Th e 
Ministry of Justice has recently announced that it is going to conduct research into 
high street practitioners, the results of which should be available in 2012.

Other trends

A graduate profession

A signifi cant change over the last 30 years is that the legal profession has become a 
largely graduate one. Th e old days when professional qualifi cations could be obtained 
simply by apprenticeship in a solicitor’s offi  ce or a barrister’s chambers (and the passing 
of some not very demanding professional exams) are now long gone. Despite this, many 
of the graduates who enter the legal profession come with degrees other than in law. Th ey 
obtain their legal qualifi cations through conversion courses undertaken following the 
obtaining of a fi rst degree in another discipline. Th is has been the subject of fi erce argu-
ment between the legal professional bodies and the legal academics, the latter asserting 
that only the grounding of a good law degree gives potential entrants to the legal profes-
sion a real understanding of how law is made and fundamental legal principles.

Information technology

Secondly, and in common with everyone else, the legal profession has been increas-
ingly aff ected by the development of new information technologies. Use of IT has 
transformed professional practice management. And as legal information from gov-
ernment and the legal publishers and other sources becomes increasingly available in 
electronic form, and as court procedures become increasingly technology-driven, the 
impact of IT on legal practice has intensifi ed. Lack of IT investment, particularly in 
the civil courts, still limits the use of IT in civil litigation. But legal practice, includ-
ing litigation, will continue to change enormously in the next decade, refl ecting both 
increased investment and further rapid technological change. Th ese developments are 
likely to have a signifi cant impact not only on how those who deliver legal services 
interact with the courts and other agencies, such as the Land Registry (which has 
made it possible to register transfers of land online), but also on the organization of 
legal services, with the possibility of much routine work being outsourced to other 
countries where labour costs are lower.

Pay and conditions

Th irdly, the expectations of those entering the profession about the pay and conditions 
they should receive have also changed considerably in the last quarter of a century. 
A real problem in this context is that the fi nancial rewards for those in some parts 
of legal practice, particularly the corporate sector, are hugely diff erent from those in 
many specialist or niche areas, particularly those off ering services to the less well-off  
groups in society. Much of the problem is the result of a type of macho legal journalism 
that has developed over the last ten to 15 years, but that arguably is not wholly in the 
interest of the legal profession. (See below, Box 9.5.)
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Box 9.5 Legal system explained

Legal journalism

One consequence of the changed context of legal practice, particularly the relaxation 
of restrictions on advertising, is that a signifi cant branch of journalism has developed, 
devoted to the telling of stories about individuals and fi rms in the law and their doings. 
Some of the broadsheet newspapers have a weekly law section, much of which is con-
cerned with what is in effect legal gossip. In addition there are specialist papers for the 
profession that focus in particular on the activities of law fi rms and sets of chambers. 
The ‘free’ paper, the Lawyer—which appears weekly—is supplemented by the expen-
sive and glossy Legal Business, which focuses in particular on fi rms operating in the City 
and overseas.

One consequence of this new journalism is that public information about law-
yers is to a large extent dominated by the stories which the PR departments of the 
large firms are able to place in this press. Stories about the impact and importance 
of the small high street firms find little place beside dramatic tales of take overs, 
mergers, and other commercial/corporate activity. This creates at least three 
distortions:

those thinking of entering the law as a profession are denied the opportunity to • 
consider the full range of legal careers open to them;
they come to assume that the only type of lawyering worth undertaking is that • 
which pays enormous salaries; and
the public assume that all lawyers act—and most signifi cantly are paid—in ways sug-• 
gested by the stories that appear in this press.

Much of the public hostility towards lawyers is, it may be surmised, the result of 
assumptions that legal services are very expensive and thus affordable only by the very 
rich. A more balanced picture would indicate that there are still many lawyers provid-
ing valuable services to the public for extremely modest fees.

Professional groups allied to the legal profession

Following the lengthy discussion of the legal profession, consideration of the pro-
fessional groups allied to the legal profession is briefer. However, it reinforces the 
point made at the outset of this chapter that legal services are not only delivered 
by professionally qualified members of the legal profession. It should be noted 
that the Legal Services Board already has oversight of a number of these groups. 
And in 2011 it started a consultation exercise on the extent to which other pro-
viders of legal services should be brought within the scope of the regulatory sys-
tem, not least to ensure adequate consumer protection for those who use such 
services.
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Legal executives

Many of the staff  employed in solicitors’ offi  ces are not formally qualifi ed as solicitors, 
but nonetheless provide a great deal of legal service to the public. Th ese are known 
collectively as ‘legal executives’. Many of these are members and fellows of their own 
professional representative body, the Institute of Legal Executives (ILEX). ILEX organ-
izes its own training programmes and examinations, which must be passed before a 
legal executive can call him- or herself a fellow of the Institute. Legal executives play a 
central role in many legal practices, oft en being more expert in their areas of expertise 
than their fully professionally qualifi ed colleagues. Legal executives who are fellows 
of ILEX are able, by taking additional courses and sitting additional examinations, to 
qualify as solicitors, and a number do so each year.

Th e Institute has a Code of Professional Conduct, which is applied by the ILEX 
Professional Standards Board, an independent body created in October 2008 on a sim-
ilar basis to the Solicitors’ Regulation Authority, to ensure that ILEX members comply 
with their code. ILEX and the ILEX Professional Standards Board are both authorized 
regulators under the Legal Services Board.

Intellectual property attorneys

Th ere are two specialist groups that operate in the intellectual property area: pat-
ent attorneys and trade mark attorneys. Each has a professional representative body, 
respectively the Chartered Institute of Patent Attorneys, and the Institute of Trade 
Mark Attorneys. Recently they have established the Intellectual Property Regulation 
Board, to regulate both groups. All three bodies have become approved regulators 
under the Legal Services Board.

Licensed conveyancers

Licensed conveyancers (noted in passing above) came into existence following the 
ending of the solicitors’ conveyancing monopoly. Th eir activities are regulated by the 
Council of Licensed Conveyancers, which is also an approved regulator under the 
Legal Services Board.

Costs draftsmen

Th is is another group that off ers specialist legal services—here draft ing statements 
of lawyers’ costs. Th ey also have a regulatory body—the Association of Law Costs 
Draft smen—which is an approved regulator under the Legal Services Board.

Insolvency practitioners

Insolvency practitioners advise on, and undertake appointments in, all formal insol-
vency procedures—both personal (bankruptcies, sequestrations, individual voluntary 
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arrangements, and trust deeds) and companies and partnerships (liquidations, com-
pany and partnership voluntary arrangements, administrations and administrative 
receiverships). Th ey also advise on, and act in, informal rescheduling of debts, recon-
structions and reorganizations for individuals and businesses facing fi nancial diffi  -
culties. Th ey belong to the Insolvency Practitioners’ Association (IPA), a membership 
body recognized for the purposes of authorizing (licensing) insolvency practitioners 
under the Insolvency Act 1986. Th ey are subject to oversight and inspection, not by the 
Legal Services Board, but by the Insolvency Service acting for the Secretary of State.

Tax advisers

Th is last group is not subject to the same forms of regulation as the other groups 
mentioned. It may, however, be noted that the Association of Chartered Certifi ed 
Accountants is an approved regulator under the Legal Services Board in relation to 
reserved probate activities.

Lay advisers and other providers of legal services

Lay advisers/advocates

In addition to the formally qualifi ed, there are substantial numbers of people who have 
not obtained legal qualifi cations, but who nevertheless deliver legal services. Th ese 
include: the lay advisers who work in advice agencies, such as the Citizens’ Advice 
Bureaux; welfare rights workers, oft en employed in local authority sponsored wel-
fare rights offi  ces; housing-aid workers working in housing advice centres; and many 
other lay advice workers working in a vast range of social, environmental, and other 
agencies.

Law Centres

One particular context in which the professionally qualifi ed lawyer and the lay adviser 
come together is the Law Centre. Th e Law Centre movement started in the 1970s with 
the specifi c objective of targeting legal services to those who lived in deprived areas, 
principally towns and cities. Historically, they have had a somewhat hand-to-mouth 
existence. Some have been funded by local authorities; others by private charities; one 
or two by central government. Th e rules of the Funding Code that now underpins the 
Community Legal Service provide that those agencies that satisfy standards set by the 
Legal Services Commission are able to obtain public funding for defi ned categories of 
work (see below, Chapter 10).

Membership services

A number of membership organizations also provide legal services to their mem-
bers. Th ese services may either be general or related to the matters that arise from 
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membership. Examples at the more general end of provision are the legal services pro-
vided as the result of membership of trade unions or other professional groups (e.g. the 
Medical Defence Union); more specifi c legal services are provided to members of, for 
example the Automobile Association or the Royal Automobile Club.

Specialist agencies

In addition to the foregoing, a number of pressure groups also provide legal services. 
One motivation for this is to fi nd appropriate test cases that might be brought to test 
the boundaries of statutory provisions. Examples include the Citizens’ Rights Offi  ce, 
which is attached to the Child Poverty Action Group; the Public Law Project; Liberty 
(formerly the National Council for Civil Liberties); Shelter; and a number of environ-
mental groups, such as Greenpeace. Th ese agencies have been particularly successful 
in expanding the range of groups entitled to make representations to the courts in 
judicial review cases.

Adjudicators and dispute resolvers

Much has been written about judges in the English legal system. As with other topics 
in this book, most accounts focus on a rather narrow body of the judiciary, namely 
those who sit in the High Court, Court of Appeal, and the Supreme Court. Th ere can 
be no doubting the infl uence of the judges who sit in these higher courts in shaping 
English law. But the chances of any member of the public appearing before one of these 
judges is remote in the extreme. Far more likely is an encounter with a district judge, a 
lay magistrate, a tribunal chairman, a circuit judge, or one of the army of other dispute 
resolvers and complaints handlers that now exist. It is these adjudicators or dispute 
resolvers who are, in practice, the face of the judiciary, as seen by the public at large.

Defi nition

For the purposes of this book, adjudicators and dispute resolvers are all those who 
are empowered4 to resolve disputes that have been brought to them. Th is defi nition 
includes all the senior judicial fi gures who sit in the High Court and other higher 
courts just mentioned. But it also includes:

 (1) circuit judges, who determine civil cases in the county court, and criminal cases 
in the Crown Court;

 (2) district judges, who determine civil cases, including small claims hearings, in the 
county court;

4 Th is defi nition could include those who determine disputes under purely private contractual arrange-
ments, for example internal employment dispute resolution procedures or student disciplinary procedures, 
but they are not considered here.
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 (3) recorders, who are, in eff ect, circuit judges in training;
 (4) magistrates, both lay and professionally qualifi ed,5 who determine the vast 

majority of criminal cases that are dealt with in magistrates’ courts;
 (5) arbitrators, who determine a wide range of disputes referred to them under spe-

cially agreed arbitration agreements. Arbitrators are particularly used to resolve 
commercial disputes, both national and international;

 (6) tribunal members and judges, who deal with specifi c issues arising in defi ned 
legislative contexts: for example, disputes about entitlement to social security 
benefi t, or disputes about employment matters;

 (7) ombudsmen, as they appear in their various guises; and
 (8) mediators, conciliators, complaints handlers, and others who off er alternative 

forms of appropriate dispute resolution (ADR).

Numbers

It is not possible to give a complete picture of the total number of people holding vari-
ous kinds of adjudicative offi  ce. Th e Ministry of Justice issues statistics of the numbers 
of judicial offi  ce-holders. In addition to the principal judicial offi  ce-holders—the Lord 
Chief Justice of England, the Master of the Rolls, the President of the Queen’s Bench 
Division, the President of the Family Division, and the Chancellor, the number of full-
time judicial offi  ce-holders at 1 April 2011 is set out above, in Table 4.1 (see p. 82).

In addition to the appointments there listed, there are some 29,000 lay magistrates. 
Information about numbers of offi  ce-holders in other dispute resolution contexts is 
harder to establish. Figures are not easily available. Th ere may be around 20,000 full- 
and part-time tribunal judges and members.

Judicial independence and impartiality

Th e importance of judicial independence was considered above. (See above, Box 3.14.) 
An equally important practical consideration is the importance of judges and adjudica-
tors being impartial. Th ere have been cases where it is suggested that there may be judi-
cial bias, in the sense that a judge may have some direct personal interest in the outcome 
of a particular case. (See below, Box 9.6.) However, in general, the impartiality of the 
judiciary in England and Wales is largely taken for granted. Instances of judicial cor-
ruption familiar in some jurisdictions do not seem to be a signifi cant problem here.

Literature on the judiciary

With few exceptions, books about the judiciary have not in any strict sense been 
socially scientifi c works. Drawing inferences about how judges think and thus come to 

5 Th ey are called district judges (magistrates’ courts): see above, Box 5.11.
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decisions simply from the skewed sample of their work represented by reported deci-
sions in the law reports is a wholly inadequate basis for serious analysis of how judges 
approach the judicial task.6 Further, it is all too easy to assume that because someone 
is white, male, middle-aged, and probably public school and Oxbridge educated, he 
(less frequently she) brings attitudes to his (or her) judicial work that aff ect his (or her) 
decisions. Such links are not provable without detailed empirical study that has only 
rarely been taken into the judiciary.7

Th ere has, of course, been a problem, in that researchers who have sought access to 
the judiciary in order to conduct research into it have oft en found such access diffi  cult 
to obtain. Th e stereotype of judges as white, male, of middle to late age, and from the 
(upper) middle class may, broadly though by no means exclusively, apply to the higher 
judiciary. It is far less accurate as a descriptor of the totality of judges/adjudicators/ 
dispute resolvers in the vast array of fora that determine the disputes brought to them 
by ordinary members of the public.

Box 9.6 Legal system explained

Case study: judicial bias

This issue of judicial bias became the subject of much public discussion in 1999 follow-
ing the revelation that Lord Hoffmann, one of the members of the House of Lords who 
sat in judgment in the case involving General Pinochet (the former dictator from Chile), 
was a member of Amnesty, one of the parties in the proceedings involving the General. 
The issue having been raised, the House of Lords decided that the decision in which 
Lord Hoffmann had taken part could not be allowed to stand. In an unprecedented 
move, the original decision of the Lords was set aside, and referred for determination 
by another Appeal Committee from the House of Lords (R v Bow Street Metropolitan 
Magistrates, ex p Pinochet Ungarte [1999] 2 WLR 272, HL).

Shortly thereafter a number of other cases were heard by the Court of Appeal which, 
though not as dramatic as that involving Pinochet, raised similar issues for considera-
tion. In reviewing the position, the Court of Appeal laid down the following proposi-
tions (Locabail (UK) v Bayfi eld [2000] 1 All ER 65, CA):

in general, membership of professional, political, or other organizations would not • 
give grounds for an allegation of bias;
neither would racial or ethnic origin, class, extra-judicial activities, sexual orienta-• 
tion, or previous judicial references to parties or witnesses, even if forthright;
personal acquaintance with or antagonism towards any individuals involved in a • 
case, especially if their credibility might be an issue, would give rise to a real danger 
of bias;

6 Griffi  th, J. A. G., Th e Politics of the Judiciary (5th edn., London, Fontana, 1997); cf. Hodder-Williams, 
R., Judges and Politics in the Contemporary Age (London, Bowerdean, 1996).

7 See Paterson, A., Th e Law Lords (London, Macmillan, 1982).
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the indepe• ndent status of barristers when sitting judicially absolved them from 
responsibility for the interests of other members of chambers; and
solicitors maintained responsibility for acts of their partners and owed a duty to their • 
fi rms’ clients, even if they had not acted for them personally.

Comment

A number of general points about those who perform dispute resolution functions in 
the legal system may be made:

they are not all professionally qualifi ed as lawyers. Some have other professional • 
qualifi cations, such as accountants, surveyors, or doctors. Many have no specifi c 
professional qualifi cation at all. In the same way that many legal services are pro-
vided by persons other than professionally qualifi ed lawyers, so too many dispute 
resolution services are provided by those without legal qualifi cations;
many academic lawyers are embraced by this broader defi nition. Th e notion that • 
somehow those with an academic background have no capacity to determine dis-
putes in a fair and proper manner is simply not borne out by the evidence;
the total number of dispute resolvers is considerably larger than traditional defi -• 
nitions of the judiciary suggest;
many appointments are full-time, but many more are part-time;• 
only the highest judiciary hold offi  ce ‘on good behaviour’—a concept designed to • 
enhance the fundamental independence of the judiciary by guaranteeing their 
right to remain a judge until the statutory retiring age, so long as they are of good 
behaviour. Most other groups, particularly part-timers, hold offi  ce on terms that 
can result in their being required to step down before the offi  cial retirement age;
only a limited number are able to take advantage of the attractive (non-• 
 contributory) pensions that are provided by government to full-time members 
of the judiciary;
many judges sit in more than one jurisdiction. For example a tribunal judge may • 
also sit as a part-time district judge, thereby enabling him or her to acquire wider 
judicial experience. Th e Tribunals, Courts and Enforcement Act 2007 is encourag-
ing even greater fl exibility and enabling the Judicial Appointments Commission 
to develop the notion of a judicial career (see above, p. 83);
many judges now start to sit in their early forties, some even in their thirties. Th ey • 
are much younger than popular images of judges may suggest;
there are more women holding judicial offi  ce than is oft en appreciated, though • 
the numbers at the highest levels are still far too low. Th e numbers from the eth-
nic minorities are signifi cantly less impressive;

the indepe• ndent status of barristers when sitting judicially absolved them from 
responsibility for the interests of other members of chambers; and
solicitors maintained responsibility for acts of their partners and owed a duty to their •
fi rms’ clients, even if they had not acted for them personally.

Box 9.6 Continued
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most judicial appointees now receive at least some training for the job through the • 
Judicial College (see above, Chapter 4), though the amount of training decreases 
with the seniority of the post;
there is still only a limited amount of monitoring of judicial performance. Such • 
monitoring as does take place tends to be limited to the performance by part-
 timers, and is oft en undertaken by those in full-time offi  ce. While too heavy 
monitoring could compromise judicial independence, certain factors, the ability 
to be civil to those appearing before them or to deliver written decisions within 
agreed timescales, would not seem impossible targets for assessment;
there is a huge amount of procedural variation as between each of the adjudicative • 
systems. Th e formal courts operate within a very detailed procedural framework, 
with a large number of rules of practice supplemented by yet more practice direc-
tions and protocols. Many other bodies have only the barest procedural outline 
prescribed by law, and instead operate with considerable discretion as regards 
procedural matters;
not all tribunals operate on the basis that their ‘typical’ adjudication will involve • 
a formal hearing of the parties. Many reach determinations on the basis of infor-
mation presented in written form alone;
while it is usual for tribunals that hold hearings to sit in public, in the sense that • 
members of the public are entitled to attend hearings should they so wish, many 
do not, particularly where sensitive personal or fi nancial information is being 
discussed;
the dress of the judiciary is also much more varied than is oft en realized. Th e • 
highly formalized process of the High Court, with impressive uniforms, dark 
wooden panelling, and advocates in wigs and gowns—the image of the television 
or fi lm drama—is a statistical rarity. Th e vast majority of dispute resolvers oper-
ate with none of these formal trappings; and
dispute resolvers work in a wide variety of locations. Many sit in court build-• 
ings or other specially dedicated accommodation. But there are many examples 
of adjudicative bodies sitting in local authority accommodation, or in hotels, or 
even on occasion in people’s homes.

If one takes this broader view, it is seen that there is considerably more variety and 
fl exibility of approach to dispute resolution than is oft en realized. Diff erent procedures 
and practices have been developed to meet the specifi c needs of particular bodies.

The legal scholars

Law claims to be a learned profession. Th us, a third group, delivering a rather diff erent 
kind of legal service and one not usually given adequate recognition, should be noted, 
namely the work of the law teachers and jurists. Law teachers in the university law 
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departments and in other locations where legal education is provided have a variety of 
functions. It is they who are responsible for the foundational stages in the professional 
formation of those qualifi ed to deliver legal services.

First, law teachers provide basic education in law and legal principles, which pro-
vides new generations of lawyers with the fundamental intellectual tools to enable 
them to become lawyers. Th e leading university law schools also off er, through their 
law degrees, a traditional liberal university education, giving students the capacity to 
think critically about law and its impact on society.

Secondly, law teachers deliver a wide range of professionally focused courses that 
transform the recent graduate from the preliminary academic stage to a person with 
the skills required to enter the world of practice. Some of these courses are off ered 
within university law departments, but other providers, including the College of Law, 
and other private companies play a signifi cant part in this market as well.

Th irdly, the law schools together with the private providers off er much of the fur-
ther education and advanced training in new developments in the law that are needed 
by legal practitioners to enable them to keep abreast of developments in the law and to 
break into new areas of law.

Finally, law teachers—particularly those who work in the leading research 
 universities—assist in the development of law and the legal system through the research 
they undertake, the books and articles they write, and the advice they give to govern-
ments and other agencies. Th e scope of legal scholarship has expanded enormously 
in recent years, again refl ecting the growing complexity of the law, not only domestic 
law but also law coming from Europe and elsewhere. Th e impact of legal scholarship 
on practitioners is hard to gauge. Certainly the old rule that only dead authors could 
be cited in court has long been abandoned. Advocates now oft en refer to academic 
articles and books in their submissions, and in many reported cases the judgments 
adopt (or reject) the analyses of legal scholars. But this is the tip of the iceberg. Many 
practitioners developing a legal argument, or simply struggling to understand a par-
ticular legal doctrine, turn to the textbook writers for assistance. Th e importance of 
the work of the jurists in helping to shape legal argument should not be underesti-
mated. Th is work is also central to the work of the law reform agencies, particularly 
the Law Commission.

A number of areas of practice that have developed in recent years have been the 
result of a combination of the work of legal scholars who helped to shape the areas and 
the practitioners who took them into practice. Among examples that may be cited is 
the development of administrative law that has arisen from analysis of the principles 
of judicial review; many important developments in the area of family law are another; 
the law of restitution a third. A number of more specialist areas including private 
and public international law, housing law, and social welfare law have similarly been 
shaped by important academic contributions.

Notwithstanding these observations, there has been a surprising reluctance by the 
jurists to get involved in the scholarly analysis of legal practice and procedure. Th us, 
while endless books and articles are published off ering systematic expositions and 
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analyses of substantive law, it has been left  to a very small number of legal scholars to 
focus on the questions of practice and procedure that are the lifeblood of most legal 
practice, an understanding of which is essential to understanding law and the legal 
system.

In addition, alongside what is sometimes described as ‘black-letter’ legal research, 
focusing on the detailed analysis of legal doctrine, there has emerged over the last 25 
years an increasingly rich body of ‘socio-legal’ scholarship, in which the law is ana-
lysed in an inter-disciplinary context, employing insights and methodologies from 
other social sciences, such as economics, social psychology, politics, and sociology. 
Much of this research is empirical in nature, and much has involved research into the 
practice of law. A number of areas of government legal policy have been signifi cantly 
infl uenced by the outcomes of socio-legal research.8

Access to law

One of the key functions that the university and professional law schools have played 
over the last 20 years has been to open up access to the legal profession to people from a 
wider range of backgrounds (a trend noted at the outset of this chapter). Th is has been 
of particular benefi t to women, who now comprise the majority of those studying law 
at university and in the professional law schools.

Despite these trends, the extent to which people from diff erent class backgrounds 
have been able to take advantage of these developments may not have been as great 
as many would wish. Th ere have been a number of initiatives designed to encourage 
potential students from less privileged areas to contemplate university in general and 
the study of law in particular. For example:

Th e Sutton Trust, founded in 1997 by Sir Peter Lampl, has for many years off ered • 
children from non-privileged backgrounds places on summer schools, designed 
to introduce them to university study;
In 2006, the College of Law joined with the Sutton Trust to create the • Pathways to 
Law programme, run in partnership with seven Russell Group universities. Some 
400 places a year are on off er.
Th e Social Mobility Foundation has, since 2005, been developing ways to sup-• 
port Year 12 school students in their university and professional choices. Th e 
Foundation works with law fi rms to provide internships. It also provides mentor-
ing in association with the Diversity and Community Relations Judges, a group of 

8 Th e importance of investing in empirical research in law was reasserted in the Nuffi  eld Foundation 
report, Genn, H., Partington, M., and Wheeler, S., Law in the Real World: Improving Our Understanding of 
How Law Works (London, Nuffi  eld Foundation, 2006).
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volunteer judges from diff erent parts of the country who work with schools and 
community groups to provide insight into the legal system and its workings.
More generally, the judiciary have for a number of years encouraged school stu-• 
dents to visit courts and have off ered to visit schools.
Th e Bar Council has taken a number of steps to promote the message that the Bar • 
is open to anyone with the right aptitude and talent to become a barrister.
Th e former Labour government commissioned a report—the Milburn Report—on • 
fair access to the professions.
Th e Law Society runs two access schemes off ering assistance with legal practice • 
course fees: the bursary scheme and the diversity access scheme.

Despite all these initiatives, there are concerns that, in practice, the legal professions 
are not as open to all-comers as they might like to be—a concern shared by the Legal 
Services Board (see above p. 243). Recent decisions on the funding of higher educa-
tion make many fear that opportunities to enter the legal profession may be reducing 
rather than expanding, with those from better-off  backgrounds fi nding it easier to get 
started in the legal professions. And with evidence beginning to emerge that there are 
starting to be downturns in the level of recruitment to the legal professions, there is 
no doubt that entry to the legal professions may become even harder than it has been 
in the past.

It is in this context that the law teachers bear a particular responsibility both to 
understand what is currently happening to the legal professions and to increase their 
awareness of the other career options—of which there are many—that should be con-
sidered by their students.

Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to easily 
research topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/
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www.oxfordtextbooks.co.uk/orc/partington12_13/
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Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Issues discussed include: alternative business structures; new judicial career opportunities; the 
work of the Legal Ombudsman (podcast); pro bono lawyering; media treatment of lawyers (inter-
view with Joshua Rozenberg); researching the judiciary; promotion of ADR.
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10
The funding of legal services

Introduction

Th e fi nal issue considered in this book is how legal services provided to the public 
are paid for. It is essential for the overall eff ectiveness of the English legal system that 
services required by the public are actually available to it. Th is chapter does not con-
sider the funding of legal services for the corporate sector or for wealthy individuals. 
For present purposes it is assumed that they can aff ord the services they require. Th is 
chapter concentrates on the funding regimes for the delivery of legal services, in par-
ticular litigation, to the less well-off  and the poor.

Th is aspect of the English Legal System is undergoing profound change at the 
moment. Th e legal aid scheme and the bases on which civil litigation is funded are 
both undergoing major reform. So extensive are these changes that, when combined 
with the changes that are happening to the courts system (see above, Chapter 8) and 
the legal profession (see above, Chapter 9), it is not possible at present to off er a defi ni-
tive account of them. What this chapter seeks to do is to make the reader aware of 
what is on the agenda, and identify the issues which will continue to develop in the 
future.

Th e discussion is in two unequal sections: the fi rst, and longer, looks at the chang-
ing shape of publicly funded legal services; the second considers more briefl y develop-
ments relating to the control of cost and the private funding of litigation and other 
legal services.

Publicly funded legal services

The changing face of legal aid

When the Welfare State emerged in legislative form aft er the end of the Second World 
War, one of the measures introduced by the then Labour government was the Legal 
Aid Act 1949. Th ere are many accounts of the history of this fundamentally impor-
tant development, so only an outline is given here. Initially the scope of the legal aid 
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scheme was limited to civil legal aid—the provision of legal representation in proceed-
ings taken in the civil courts. It subsequently developed to embrace:

criminal legal aid—• funding representation in criminal cases, eventually includ-
ing a scheme for the provision of legal advice in police stations;
a • ‘green form scheme’ designed to permit the provision by lawyers of legal advice 
and assistance on any matter of English law; and
‘assistance by way of representation’ • (ABWOR) which permitted in a limited 
number of circumstances the lawyer to extend assistance under the green form 
scheme to the provision of some representation.

Despite these developments, policy on legal aid was the subject of fi erce debate. Th e 
issues debated included the following:

Notwithstanding its potentially wide coverage, in practice civil legal aid was • 
used primarily to fund litigation on matrimonial matters and on personal 
injuries/accidents. Though important, other areas of social law, for exam-
ple housing or social welfare provision, were largely ignored by legal aid 
practitioners.
Th e provision of legal aid was subject to means-testing—it went only to those • 
falling below certain income and capital limits. When the fi rst Legal Aid Act was 
passed it was estimated that nearly 70 per cent of the population was potentially 
entitled to legal aid. However, as the costs of legal aid increased, one of the mecha-
nisms used by government to restrain levels of public spending was to make the 
means tests meaner; thus the percentage of the population covered was severely 
reduced.
New forms of legal service delivery—in particular through law centres, which • 
began to develop in the late 1960s—were excluded from funding by the legal aid 
schemes, save where such centres took on individual cases that qualifi ed for legal 
aid.
Th ere were many fora in which legal aid was just not available at all. In particu-• 
lar, there was no legal aid for proceedings before the majority of the tribunals 
established to deal with disputes between the citizen and the state arising out 
of the social provision of the Welfare State (see above, Chapter 6). Th ere were 
exceptions: for example legal aid was available for proceedings before the Lands 
Tribunal and (later) Mental Health Review Tribunals.
From the government’s point of view there seemed to be no way to control pub-• 
lic expenditure on legal aid, since it was a service that was ‘demand-led’—the 
government was committed to paying for all those cases in which the individual 
established an entitlement to legal aid.
Th ere were also worries about the quality of some of the work undertaken. Any • 
legal practice could off er to do legal aid work, irrespective of the level of expertise 
on the issue in question in the fi rm. Th is might have the perverse eff ect of driving 
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legal aid expenditure up, as it could take longer for a fi rm without relevant exper-
tise to deal with a matter than a fi rm with such expertise.

Successive governments tried to reform the legal aid scheme in ways that would deliver 
a wider range of services to the public, without public expenditure on legal aid reach-
ing unacceptable levels.

Th e fi rst change followed enactment of the Legal Aid Act 1988. Th is transferred 
responsibility for the administration of the scheme from the Law Society to a new gov-
ernment agency, the Legal Aid Board. Th e Board tried to address the problem of pro-
viding a quality service by establishing a franchising scheme. Firms of solicitors could 
obtain a franchise only if they passed a special quality audit process. Under the scheme, 
solicitors were able to obtain a franchise in one or more of ten franchise categories.1 
Some 2,900 fi rms of solicitors obtained at least one of the available franchises.

In addition, the Legal Aid Board began a series of pilot studies to test the viability 
of franchises being awarded to agencies other than solicitors’ fi rms, such as advice 
agencies, which might provide legal advice and assistance to the same standards as 
solicitors’ fi rms.

In 1997, the Legal Aid Board started to award contracts to franchised fi rms for the 
provision of defi ned categories of legal services. Firms with contracts were able to 
deliver legal services with reduced bureaucracy. Instead of having to submit claims for 
each item of legally aided work, they were able to deliver their services (and get paid 
for so doing) within the framework of the contract. A number of legal aid services had 
to be off ered on the basis of a fi xed fee, rather than the traditional method of charging 
by the hour.

However, these measures were felt still to be inadequate to address the paradox of 
ever rising costs, without any signifi cant expansion in the range of services that were 
funded by the legal aid scheme.2

Th e Access to Justice Act 1999, which came into eff ect in 2000, made further changes. 
Th e Legal Aid Board was replaced by a new body—the Legal Services Commission. 
Legal aid was ‘rebranded’ as two new services: the Community Legal Service (CLS) and 
the Criminal Defence Service (CDS).

Community Legal Service

Introduction

Many people obtain advice on legal problems, not by going to see a solicitor in her 
offi  ce, but by visiting one of the over 1,500 citizens’ advice bureaux, law centres, and 
other independent advice agencies that it is estimated exist in England and Wales. 

1 Th ese included: criminal, family, personal injury, housing, and social welfare. A clinical negligence 
franchise was developed in February 1999.

2 Although costs rose by 48 per cent in a six-year period, the numbers of people assisted rose by only seven 
per cent. Indeed expenditure on civil and family legal aid rose by 42 per cent while the numbers of people 
assisted fell by 30 per cent.
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Th ese services oft en have lawyers or other professionally qualifi ed staff  attached to 
them. Around 6,000 people with a variety of qualifi cations work in these agencies, 
supported by nearly 30,000 unpaid volunteers. Th ey deal with over ten million inquir-
ies each year and receive around £250 million from a wide variety of sources of public 
funding, from both central and local government.

Th e services that these agencies off er have developed haphazardly, oft en in response 
to specifi c local initiatives. Coverage throughout England and Wales is patchy. In 
some areas, there is under-provision, with no eff ective service at all. In others, there 
may be a number of agencies off ering very similar services, with a consequent waste of 
scarce resources—both cash and manpower. Th e aim of the Community Legal Service 
was to rationalize existing provision and to create a network of services for the whole 
country.

Funding Code

Funding for the Community Legal Service is provided under the terms of a Funding 
Code. Th is sets out the detailed framework within which publicly funded legal services 
are delivered. It was last revised in October 2007. Originally, funding was ‘demand-
led’, in other words, the government would pay for every item of work that was eligible 
for funding under the scheme. Recently, the Community Legal Service has had to 
operate within fi xed budgets; a sum is fi xed at the start of the fi nancial year, which has 
to be rationed throughout the year.

In 2010–11, the Commission held 2,039 contracts to undertake civil work, covering 
2,903 solicitors’ offi  ces. In addition, there were 296 contracts with not-for-profi t agen-
cies, covering 491 offi  ces.

Priorities

In shaping the detail of the scheme, the Legal Services Commission must take into 
account certain priorities, set for it by the Lord Chancellor (section 6(1) of the Access 
to Justice Act 1999). Th ey include:

proceedings under the Children Act 1989 for which legal aid was formerly avail-• 
able without either a means or a merits test (see p. 271);
civil proceedings where the life or liberty of the client is at risk;• 3

housing and other social welfare cases that enable people to avoid or to climb out • 
of social exclusion;
domestic violence cases;• 
cases concerning the welfare of children; and• 
cases alleging serious wrongdoing, breaches of human rights, or abuse of position • 
or power by a public body or servant.

3 Th is was the principle that led to the extension of legal aid to hearings before the Asylum and 
Immigration Tribunal.
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Exclusions

Only legal services for individuals may be funded under the scheme. Services for fi rms 
or other types of non-individual legal persona (e.g. partnerships or clubs) cannot be 
provided under the scheme. In addition, certain types of legal service are excluded 
from the scheme altogether. Th ese include:

services relating to allegations of • negligently4 caused injury or death, though not 
allegations of clinical negligence (the reason for this is that it is assumed that per-
sonal injury cases are suitable for conditional fee agreements (see below));
cases relating to injuries caused by negligence, even where the legal claim is not • 
cast in terms of the law of negligence (e.g. tripping cases, where the local authority 
is alleged to be in breach of a statutory duty to maintain the highway);
other areas excluded because they have been judged not to have suffi  cient prior-• 
ity to justify public funding. Th ese include allegations of negligent damage to 
property;5 conveyancing; boundary disputes; matters of trust law or the making 
of wills; and matters arising from company or partnership law or the running of 
a business, where risks should be covered by insurance;
representation in cases involving defamation and malicious falsehood.• 

Notwithstanding the general exclusions, help relating to making a will may be avail-
able to a person over 70, or a disabled person or a parent or guardian of such a person 
who wishes to provide for that person, and in certain cases involving those under the 
age of 16.

More generally funding of matters otherwise excluded may nonetheless be 
possible:

where the matter is only incidental to an issue for which funding is permitted, • 
or where the issue is brought into the proceedings by someone who is not being 
assisted by the scheme; or
where there are two distinct claims, one of which is an excluded matter, but where • 
it is impossible or impracticable to deal with them separately and the Commission 
thinks they cannot be funded by a conditional fee agreement or in some other 
way;
where issues relating to boundaries, trusts, or company or partnership law • 
arise in funded housing proceedings or funded family disputes or proceedings 
they may be funded even though they are more than incidental to the principal 
proceedings;
conveyancing services where they arise in the course of other funded proceed-• 
ings, or to give eff ect to a court order or agreement to settle;

4 Th e exclusion does not extend to cases of injury arising from an alleged assault or deliberate abuse.
5 Housing disrepair cases brought by a tenant against a landlord are not excluded, as the property is not 

owned by the claimant.
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furthermore, and notwithstanding the general exclusion of personal injury neg-• 
ligence claims, some help may be made available in such cases if the costs of the 
claim are exceptionally high (and thus likely to deter insurers or those off ering 
conditional fee agreements);
cases that involve a wider public interest may also exceptionally be included even • 
though they would otherwise fall in the excluded categories;
the broad exclusion of funding services for representation before coroners’ courts • 
and tribunals is retained. However, the Lord Chancellor has stated he might on 
occasion fund exceptional cases before tribunals or the coroner’s court where 
strict criteria were met.

Objectives of the Community Legal Service

Under section 4(2) of the 1999 Act, the Community Legal Service has fi ve broad objec-
tives. Th ese are the provision of:

 (1) general information about the law and legal system (e.g. the provision of leafl ets 
in supermarkets or the creation of legal websites);

 (2) help by giving advice about how the law applies in particular circumstances (e.g. 
the provision of initial advice at a Community Advice Centre or Citizens’ Advice 
Bureau);

 (3) help in preventing or settling or otherwise resolving disputes about legal rights 
and duties (e.g. the provision of more detailed assistance, such as telephone calls 
or letter writing or even some representation by a solicitor);

 (4) help in enforcing decisions by which such disputes are resolved; and
 (5) help in relation to legal proceedings not relating to disputes.

To ensure quality, all service providers have to obtain a quality mark relevant to the 
type and level of service they are off ering.6

Service levels

Th ere are eight service levels:7

legal help;• 
help at court;• 
family help (lower);• 
family help (higher) (see above, Chapter 7);• 

6 See, for details, <www.legalservices.gov.uk/civil/how/quality_mark.asp>. A new quality mark scheme 
for barristers was launched in September 2002. A quality mark standard for mediation in family law was 
launched in January 2003.

7 Th e details are set out in the Funding Code: see <www.legalservices.gov.uk/civil/guidance/funding_
code.asp>.

www.legalservices.gov.uk/civil/how/quality_mark.asp
www.legalservices.gov.uk/civil/guidance/funding_code.asp
www.legalservices.gov.uk/civil/guidance/funding_code.asp
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legal representation (investigative help);• 8

legal representation (full representation);• 
family mediation; and• 
such other services as are authorized by the Lord Chancellor.• 

Th e Legal Services Commission and the government have sought to direct funding 
away from the provision of representation in court, towards the provision of legal 
advice services that do not require the use of lawyers in court.

Means test

Clients entitled to funded services have to demonstrate that they are fi nancially 
 eligible—in other words they are subject to a means test.9 Where applicants fall below 
a lower threshold, they pay nothing. If they fall between a lower fi nancial threshold 
and a higher one, the provision of a funded service is subject to the funded client mak-
ing a fi nancial contribution towards the cost.10 In addition, where the proceedings are 
designed to obtain an award of damages or other fi nancial provision, any award of 
damages is subject to a ‘charge’ in favour of the Community Legal Service fund.

Merits test

Th e general approach is that funding should be available only where a reasonable pri-
vate paying client would be prepared to fund the case. Th us account must be taken of 
whether the proceedings would be cost-eff ective;11 and there must be an assessment 
of the prospects of success.12 Cost–benefi t ratios are to be determined by relating the 
likely costs to the percentage prospect of success.13 Funding is refused in cases where 
a conditional fee agreement (see below, p. 281) should be obtained. Th ere are special 
rules for cases against public bodies that raise human rights issues. Where a court 
has given permission for a judicial review case to proceed to a hearing, there is a pre-
sumption that legal services funding will be granted, so long as the client is within the 
fi nancial threshold.

8 Th is is available where the size of the claim is likely to exceed £5,000 or where the strength of a case 
needs to be assessed; it may lead to full representation.

9 Th e provision of information and the provision of services to proceedings under the Children Act 1989 
are outside this rule. For funding in family cases see above, Chapter 7, p. 198.

10 Legal Help, Help at Court, and Family Mediation are not subject to the making of a contribution.
11 In framing the Funding Code’s provisions on these matters, the Legal Services Commission is required 

to take into account the statutory factors which are set out in s. 8(2) of the Act.
12 Th is criterion does not apply to many housing cases or cases with a wider public interest. Th e Legal 

Services Commission is advised on the public interest by a Public Interest Advisory Panel.
13 E.g. where prospects of success are 80 per cent or better, the likely damages must exceed the likely costs; 

where the prospects of success are 60–80 per cent, the likely damages must exceed likely costs by 2:1; where 
prospects of success are 50–60 per cent, likely damages must exceed likely costs by 4:1.
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Very expensive cases

To prevent a large proportion of the Community Legal Services fund being expended 
on a relatively small number of very expensive cases, a Special Cases Unit controls the 
costs of such cases. Cases likely to exceed £25,000 in costs are referred to the Unit. 
Special arrangements also apply to multi-party actions, where a large number of 
claimants are claiming loss from a single event or cause.

Alternative dispute resolution

ADR is funded where this may be more eff ective than court proceedings. Where com-
plaints procedures or ombudsman schemes are available that might be appropriate 
to resolve the problem in question, funding is not considered until these have been 
exhausted.

Criminal Defence Service

Th e Criminal Defence Service (CDS) is the other legal service introduced by the 
Access to Justice Act 1999. Th e Legal Services Commission has to secure the provision 
of legal advice, assistance, and representation for those suspected of committing a 
criminal off ence and thus under investigation, or actually facing criminal proceed-
ings14 in court.

Th ere are four principal components of the CDS:

 (1) the provision of criminal defence services in police stations and magistrates’ 
courts through contracts with private-practice solicitors’ fi rms;

 (2) the provision of a national network of police station and magistrates’ court duty 
solicitor schemes. Th is includes a national telephone advice service, CDS direct;

 (3) the management of individual case contracts with defence teams for very high 
cost criminal cases; and

 (4) the provision of services directly to the public through the Public Defender 
Service (PDS).

A key diff erence from the Community Legal Service is that the CDS remains a demand-
led, rather than a cash-limited, service.15

Th e bulk of legal services provided under the CDS are provided by solicitors in 
private practice. All such fi rms have to have a contract to provide such services with 

14  ‘Criminal proceedings’ are defi ned to include not only criminal trials, appeals, and sentencing hear-
ings, but also extradition hearings, binding-over proceedings, appeals on behalf of a convicted person who 
has died, and proceedings for contempt in the face of any court: Access to Justice Act 1999, s. 12. Th e Lord 
Chancellor has power to add to this.

15 Access to Justice Act 1999, s. 18. It is this principle that leads to loss of resources for the Community 
Legal Service while the costs of the CDS rise substantially.
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the Legal Services Commission. At 31 March 2010 there were 1,733 criminal contracts 
covering 2,418 solicitors’ offi  ces.

Launched in 2001–02, the salaried PDS is designed, according to the Commiss ion, 
to:

provide independent, high quality, value-for-money criminal defence services to • 
the public;
provide examples of excellence in the provision of criminal defence services • 
nationally and locally;
provide the Commission with benchmarking information to be used to improve • 
the performance of the contracting regime for private practice suppliers;
raise the level of understanding within government, including the Lord • 
Chancellor’s Department and all levels and areas of the Commission, of the issues 
facing criminal defence lawyers in providing high quality services to the public;
provide the Commission with an additional option for ensuring the provision of • 
quality criminal defence services in geographical areas where existing provision 
is low or of a poor standard;
recruit, train, and develop people to provide high quality criminal defence serv-• 
ices, in accordance with the PDS’s own business needs, which will add to the body 
of such people available to provide criminal defence services generally; and
share with private-practice suppliers best practice in terms of forms, systems, • 
etc., developed within the PDS to assist in the overall improvement of CDS 
provision.

Originally, eight offi  ces were opened, which in 2004–05 dealt with 4,500 cases. Clients 
are not compelled to use the PDS in areas where it exists; they can choose between 
the PDS and solicitors with contracts from the Legal Services Commission. Th us 
PDS offi  ces must compete with private suppliers. Th e PDS was reviewed in the light 
of experience, and from 2007, the number of offi  ces was reduced to four. In 2010–11 it 
opened 3,339 fi les.

Th e creation of the CDS was the subject of fi erce debate in Parliament. Critics 
argued that:

 (1) it meant that the better off , who do not rely on publicly funded legal aid, still had 
complete freedom of choice over who should represent them. Th is would lead 
to an unacceptable distinction between what the better off  and the less well off  
were able to receive by way of legal assistance. However, there was an opposing 
argument, that those providing legal services paid for out of public funds should 
be able to demonstrate basic levels of professional competence—which limiting 
provision to those with contracts is designed to achieve—so that there will be 
some guarantee that public money is not wasted on the incompetent or inexpe-
rienced; and
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 (2) there was some evidence from the United States16 that public defender schemes 
do not work as well as they should in defending the interests of the accused or 
suspect. Th ere were therefore considerable worries that if the predominant form 
of provision in England were to become the public defender system, this would 
lead to a less competent mode of delivering criminal legal services. Th is could 
well become a problem were the publicly funded service to become the sole mode 
of delivering this form of legal service. Th is is certainly not going to be the situ-
ation in the short term.

Th e new arrangements are more streamlined than the former, oft en highly fragmented, 
provision in which a person might get advice in the police station under one funding 
scheme, advice in the solicitor’s offi  ce or in prison under another, and representation 
in court under yet a third. Th e new criminal law contracts provide for a single serv-
ice from arrest until completion of the case. Nevertheless, the CDS has continued to 
attract criticism.

First, it is criticized by the legal profession, who argue that it does not off er a suf-
fi cient level of remuneration to enable practitioners to remain in business. However, a 
review of the procurement of legal services in 2006, under the chairmanship of Lord 
Carter of Coles, recommended substantial changes to the procurement system for 
criminal legal services to achieve maximum value for money and control over spend-
ing, whilst ensuring quality and fairness in the criminal justice system, primarily by 
greater use of fi xed fees. Th e Commission also developed a preferred supplier scheme, 
designed to off er benefi ts to providers who provide signifi cant amounts of high quality 
legal services.

Secondly, there was criticism that criminal defence services were being provided 
without a means test. Th ere were a number of high-profi le cases where apparently 
very wealthy individuals received substantial aid from the scheme. Means-testing had 
been used before but had led to two problems. It was wasteful of money; means-testing 
is an expensive process. And it added to delay, in that a trial could not proceed until 
the issue of representation had been sorted out. Notwithstanding these criticisms, the 
government decided to reintroduce means-testing. Th e Criminal Defence Service Act 
2006 provided for this, which it was hoped would save about £35 million a year.

Th irdly, decisions on funding criminal defence in magistrates’ courts were taken 
by magistrates, not the CDS. It was felt this hampered the ability of the Legal Services 
Commission to control the costs of the CDS. Th e Criminal Defence Service Act 2006 
also provided for these decisions to come under the control of the CDS.

Future prospects: from Commission to Agency

Since its creation, the Legal Services Commission has, notwithstanding the criticism 
directed at it, been responsible for developing a network of legal services in partnership 

16 See McConville, M., and Mirsky, C. L., ‘Criminal Defence of the Poor in New York City’ (1986–87) 15 
New York University Review of Law and Social Change 581–964.
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with other funders such as local authorities and central government. It has also been 
innovative. Th e Commission introduced a number of important changes to what had 
gone before.

First, it enabled appropriately qualifi ed ‘lay advice and assistance agencies’ (not-• 
for-profi t agencies) to receive public funding for the provision of certain types of 
legal services, in addition to lawyers working in private practice.
Secondly, it introduced a new unifi ed contract so that all service providers oper-• 
ate on the same terms. (Th ese have been replaced by ‘standard’ crime and civil 
contracts.)
Th irdly, in order to improve value for money, the Legal Services Commission • 
developed new models for the delivery of legal services. It makes considerable 
use of information technologies to provide advice on legal problems through its 
CLS and CDS Direct services, which have both a website and a call centre phone 
advice line. It is also possible to use an interactive digital TV facility.
Th e Commission also piloted new models for the delivery of legal assistance • 
through Community Legal Advice Centres (CLACS) and Community Legal 
Advice Networks (CLANS). Th e fi rst CLAC opened in Gateshead in 2007; four 
other CLACS have opened, in Derby, Hull, Portsmouth, and Leicester. Th e fi rst 
CLAN opened in the East Riding of Yorkshire in March 2010. Research had 
shown that many people do not have single problems, but clusters of problems. 
Th e intention is that those requiring advice should be able to obtain it as far as 
possible from a single point of contact, rather than being referred to a number of 
diff erent advice agencies.
In all this, the Commission was seeking to shift  from a historic emphasis on fund-• 
ing litigation to a greater emphasis on funding advice and assistance to prevent 
cases coming to court in the fi rst place. (Of course, this is less easy to achieve in 
the context of criminal cases than civil cases.) Recent annual reports from the 
Legal Services Commission showed that there were signifi cant increases in the 
numbers of acts of assistance.
Th e search for value for money led, following Lord Carter of Coles’ review of the • 
ways in which the Commission procured its legal services, to much greater use 
of services being provided on a fi xed or graduated fee basis, rather than charg-
ing on the basis of hourly rates. Fixed fees for most categories of civil legal aid 
work were introduced in October 2007. Lord Carter also recommended that the 
Commission procure legal services on the basis of market competition, with pro-
viders engaging in a process of competitive tendering, in which they decide how 
much they can deliver for the money they are seeking. Many areas of work have 
more recently been subject to competitive tendering procedures.

Notwithstanding all these changes, expenditure on legal aid continued to rise dur-
ing the fi rst decade of the 21st century, even though, in recent years, the legal aid 
budget has not been ‘demand-led’ but has been capped. Current annual expenditure 
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is over £2.1 billion. Th is represents a per capita level of expenditure signifi cantly above 
that in other advanced countries.17 In practice, the majority of legal aid, around £1.2 
billion, is spent on criminal legal aid; the rest goes on civil legal aid—principally fam-
ily legal aid.

It is in this context that the present Coalition government, seeking to make con-
siderable savings in public expenditure, has targeted legal aid for signifi cant cuts. As 
part of this change, the Coalition government has also decided that the Legal Services 
Commission is to be abolished and transformed into an executive agency within the 
Ministry of Justice. Th ese changes are provided for in the Legal Aid, Sentencing and 
Punishment of Off enders Bill 2011, currently before Parliament. Th e Lord Chancellor 
has recently announced that the likely changeover date will be April 2013.

As is so oft en the case these days, the Bill only sets out the broad framework of how 
the new scheme will look. Th e detail will appear as regulations made under the new 
law are made. (For an introduction to the broad structure of the new measures: see 
below, Box 10.1.)

Box 10.1 Reform in progress

Reform of legal aid

The main changes proposed are:

Responsibility for the administration of legal aid will transfer to an executive agency • 
within the Ministry of Justice. The Director of Legal Aid will be a specially designated 
civil servant. The Lord Chancellor is forbidden, under the terms of the legislation, 
from intervening in individual cases.
Despite the historic pressure to curb criminal legal aid to permit more gener-• 
ous funding for civil legal aid, in the event criminal legal aid emerges relatively 
unscathed. Criminal legal aid will be retained for those criminal cases where it is 
currently available, in order to ensure fair trials for those accused of more serious 
criminal offences and so that they can access the representation required to provide 
a fair trial.
However, changes will be made to the way that lawyers are paid. The original inten-• 
tion was to move towards a competitive market to replace the current system of 
administratively set fee rates. This is being fi ercely contested by criminal legal aid 
lawyers, and the Lord Chancellor has announced that any plans to move to the com-
petitive tendering of criminal legal services are to be put on hold.
In the meantime, a series of proposals has been designed to promote effi cient jus-• 
tice as well as to achieve savings. These include proposals to pay the same fee in 
respect of a guilty plea in the Crown Court regardless of the stage at which the plea 
is entered. In Crown Court cases that could realistically have been dealt with in the 
magistrates’ court, it is proposed to pay a single fi xed fee for a guilty plea based on 

17 See <www.justice.gov.uk/publications/comparison-publically-funded-legal-systems.htm>.
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fee rates in the magistrates’ court. This complements other reforms to the justice 
system designed to encourage cases to be brought quickly and effi ciently to justice, 
so sparing the justice system signifi cant but avoidable costs.
To contain the growth in costs of Very High Cost Criminal Cases (VHCCCs) it is pro-• 
posed to bring the arrangements for solicitors in VHCCCs into line with those the last 
government introduced for advocates. This will mean that more of these cases will 
be paid within a graduated fee scheme where costs are more easily controlled.
It is in relation to civil legal aid that the biggest changes are being introduced. It • 
will still routinely be available in civil and family cases where people’s life or liberty 
is at stake, or where they are at risk of serious physical harm, or immediate loss 
of their home. For example, legal aid will be retained for asylum cases, for debt 
and housing matters where someone’s home is at immediate risk, and for mental 
health cases. It will still be provided where people face intervention from the state 
in their family affairs, which may result in their children being taken into care, 
and cases involving domestic violence or forced marriage. It is also proposed to 
retain legal aid for cases where people seek to hold the state to account by judicial 
review, for some cases involving discrimination that are currently in scope, and for 
legal assistance to bereaved families in inquests, including deaths of active service 
personnel.
But the original aim of the legal aid scheme—that it should be possible to get legal • 
aid and advice on any matter of English law—is abandoned. Instead, and taking fur-
ther the exclusions already introduced to the scope of legal aid (see above, p. 269), 
there will be a much more targeted scheme that directs limited resources to serious 
issues in civil and family cases that are regarded as having suffi cient priority to jus-
tify the use of public funds, subject to people’s means and the merits of the case. 
Thus some types of cases will no longer routinely qualify for legal aid funding. They 
include:

–  private family law cases, for example, divorce and child contact, where long-
drawn-out and acrimonious cases going through the courts can often have a 
negative impact on the well-being of any children and not necessarily achieve the 
most effective result. Funding for cases where domestic violence is involved will, 
however, continue to receive funding. And funding will also continue to be pro-
vided for mediation as the offi cially preferred alternative to family disputes going 
to court in most cases;

–  clinical negligence, where in many cases alternative sources of funding are avail-
able, such as ‘no win no fee’ arrangements (conditional fee agreements);

–  debt, education, employment, housing, immigration, and welfare benefi ts (except 
where there is a risk to anyone’s safety or liberty or a risk of homelessness), where 
in many cases the issues at stake are not necessarily of a legal nature but require 
other forms of expert advice to resolve.
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so sparing the justice system signifi cant but avoidable costs.
To contain the growth in costs of Very High Cost Criminal Cases (VHCCCs) it is pro-• 
posed to bring the arrangements for solicitors in VHCCCs into line with those the last 
government introduced for advocates. This will mean that more of these cases will 
be paid within a graduated fee scheme where costs are more easily controlled.
It is in relation to civil legal aid that the biggest changes are being introduced. It •
will still routinely be available in civil and family cases where people’s life or liberty 
is at stake, or where they are at risk of serious physical harm, or immediate loss 
of their home. For example, legal aid will be retained for asylum cases, for debt 
and housing matters where someone’s home is at immediate risk, and for mental 
health cases. It will still be provided where people face intervention from the state 
in their family affairs, which may result in their children being taken into care, 
and cases involving domestic violence or forced marriage. It is also proposed to 
retain legal aid for cases where people seek to hold the state to account by judicial 
review, for some cases involving discrimination that are currently in scope, and for 
legal assistance to bereaved families in inquests, including deaths of active service 
personnel.
But the original aim of the legal aid scheme—that it should be possible to get legal • 
aid and advice on any matter of English law—is abandoned. Instead, and taking fur-
ther the exclusions already introduced to the scope of legal aid (see above, p. 269), 
there will be a much more targeted scheme that directs limited resources to serious 
issues in civil and family cases that are regarded as having suffi cient priority to jus-
tify the use of public funds, subject to people’s means and the merits of the case. 
Thus some types of cases will no longer routinely qualify for legal aid funding. They 
include:

– private family law cases, for example, divorce and child contact, where long-
drawn-out and acrimonious cases going through the courts can often have a 
negative impact on the well-being of any children and not necessarily achieve the 
most effective result. Funding for cases where domestic violence is involved will, 
however, continue to receive funding. And funding will also continue to be pro-
vided for mediation as the offi cially preferred alternative to family disputes going 
to court in most cases;

–  clinical negligence, where in many cases alternative sources of funding are avail-
able, such as ‘no win no fee’ arrangements (conditional fee agreements);

– debt, education, employment, housing, immigration, and welfare benefi ts (except 
where there is a risk to anyone’s safety or liberty or a risk of homelessness), where 
in many cases the issues at stake are not necessarily of a legal nature but require 
other forms of expert advice to resolve.

Box 10.1 Continued
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Legal aid fu• nding may still exceptionally be provided for individual cases through a 
new funding scheme for excluded cases, but generally only where it is necessary to 
meet our domestic and international legal obligations, for example in a particularly 
complex clinical negligence case involving a disabled claimant who cannot repre-
sent themselves where access to the court could not otherwise be secured.
In addition, changes will be made to means-testing for non-criminal legal aid. These • 
seek to ensure that those who, on the basis of their disposable capital or income, 
can pay or contribute towards the costs of their case should be asked to do so. The 
proposals include ensuring that all civil legal aid applicants undergo an assessment 
of their available capital, including those on benefi ts. Greater account will also be 
taken in future of equity in people’s homes when assessing their capital means. A 
minimum £100 contribution to their legal costs will be introduced for all successful 
applicants with £1,000 or more disposable capital, and higher contributions will be 
expected from those who currently contribute to their legal fees.
In order to strike a better balance between using taxpayers’ money effi ciently, and • 
ensuring that people can access legal aid services where necessary, fees paid in civil 
and family cases will be reduced by ten per cent across the board. It is also proposed 
to extend lower legal aid ‘risk rates’ in civil cases where costs are likely to be paid by 
the opponent, pending the introduction of competition once any proposed changes 
to the scope of civil and family legal aid have bedded in. Similar levels of reductions 
are envisaged in experts’ fees to exert greater control over costs.
As for legal advice, telephone services will be extended to help people fi nd the easi-• 
est and most effective ways to resolve problems.

In short, the Bill combines three ways of reducing costs:

taking cases out of legal aid altogether,• 
getting clients to pay more, and• 
reducing the money lawyers receive.• 

What is not clear from the Bill is the extent to which new models for the delivery of legal 
aid, which have been promoted by the Legal Services Commission, will be sustained.

Comment

Predictably, these proposals have been strongly criticized by both solicitors and bar-
risters. Th ey condemn the measures for undermining the principle that a just society 
demands that there should be access to justice for all.

It can be anticipated that, particularly on the civil legal aid side, the proposed 
changes are going to make a signifi cant diff erence to the provision of legal advice and 
assistance. Despite the emphasis on the provision of advice, many advice agencies that 
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In order to strike a better balance between using taxpayers’ money effi ciently, and • 
ensuring that people can access legal aid services where necessary, fees paid in civil 
and family cases will be reduced by ten per cent across the board. It is also proposed 
to extend lower legal aid ‘risk rates’ in civil cases where costs are likely to be paid by 
the opponent, pending the introduction of competition once any proposed changes 
to the scope of civil and family legal aid have bedded in. Similar levels of reductions 
are envisaged in experts’ fees to exert greater control over costs.
As for legal advice, telephone services will be extended to help people fi nd the easi-• 
est and most effective ways to resolve problems.

In short, the Bill combines three ways of reducing costs:

taking cases out of legal aid altogether,• 
getting clients to pay more, and• 
reducing the money lawyers receive.• 

What is not clear from the Bill is the extent to which new models for the delivery of legal 
aid, which have been promoted by the Legal Services Commission, will be sustained.

Box 10.1 Continued
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currently have contracts with the Legal Services Commission risk loss of funds and 
thus the ability to deliver legal advice services.

Yet there is little doubt that, in England and Wales, expenditure on legal aid is 
higher than that in other countries. Given the fact that cuts look inevitable, questions 
must be asked as to whether the ways in which legal advice and assistance has been 
delivered in the past have been as economically effi  cient as they could be. Why cannot 
modern communication technologies be used to give basic advice to those who need 
it? Does advice always have to be given in law offi  ces? Are the procedures currently 
used for determining particular types of dispute the best that can be devised? Are 
courts needed for all the processes that they currently undertake? Are there ways in 
which members of the public can be assisted to help themselves?

It should not be assumed that there are any easy answers to these and other ques-
tions that may be raised about the potential impact of cuts in legal aid expenditure. 
What may be asserted, however, is that the proposed cuts provide a stimulus to think-
ing about new ways of delivering legal services to ordinary people. It is in this context 
that the future becomes very hard to predict. Changes to the ways in which the courts 
operate (see above, Chapter 8) and in which the legal (and related) professions organ-
ize themselves, following the coming into full eff ect of the Legal Services Act 2007 (see 
above, Chapter 9), are likely to combine with new rules relating to the funding of legal 
work, in particular litigation, to lead to types of legal service delivery quite diff erent 
from current experience. Th e next section outlines some of the other ideas that have 
been considered in recent years to control the costs of going to court as well as ideas 
relating to new ways of funding legal advice and court proceedings.

Making litigation (more) affordable; other approaches

Changes to legal aid cannot be seen in isolation. Other means to reduce the cost of 
taking legal proceedings and other ideas for providing funding for taking legal pro-
ceedings have also been introduced or considered in recent years. Behind all these 
developments has been a desire to increase access to justice, while maintaining control 
of public expenditure. Th e challenge has been and remains to devise ways of enabling 
those who might want or need to litigate to do so without incurring disproportionate 
costs.

A number of developments are considered here:

controlling costs;• 
fi xed fees;• 
conditional fee agreements;• 
litigation funding agreements;• 
alternative procedures;• 
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the response of the legal profession; and• 
other ideas—report from the Civil Justice Council.• 

Controlling costs

As noted above, in Chapter 8, Lord Woolf saw reduction in the costs of taking a case 
to court as a key objective in the reforms that he was proposing. Th ere were two prin-
cipal ways in which he envisaged that this objective might be achieved: making costs 
proportionate, and active case management.

Making costs proportionate

Before the Woolf reforms were introduced, the basic principle used to determine dis-
putes about costs was that those charging the costs had to demonstrate that the costs 
they incurred were reasonable. Following the introduction of the Civil Procedure 
Rules (CPR), this principle was amended. Th e costs must be both reasonable and pro-
portionate to the issue in dispute.18 In cases where relatively small sums of money are 
involved, it might well be reasonable for a number of legal steps to be taken in prepar-
ing the case, but if the cost of taking those steps was substantial, the total costs, while 
reasonable, might still not be proportionate. A judge would therefore be required to 
disallow costs that, though reasonable, were not proportionate. Th e diffi  culties with 
this principle are obvious: What is reasonable? And what is proportionate?

Active case management

A second principle advanced by Lord Woolf and contained in the CPR is active judi-
cial case management. Th is was designed to ensure that cases were dealt with more 
quickly. By preventing proceedings from dragging on, it was thought that the cost 
of litigation could be reduced. Th e problem here is that this objective is, to a signifi -
cant extent, in confl ict with other changes introduced in the CPR. Since the CPR also 
stresses the need for parties to put their cards on the negotiating table earlier than they 
used to, this means that cases which, prior to the introduction of the Woolf reforms, 
would have settled well before any trial was likely to take place, now require more work 
to be done at an early stage. Th is leads to a ‘front-loading’ of expense, which increases 
the costs of such cases.

While there has been generally broad support for the Woolf reforms, there was con-
siderable evidence that the goal of cost reduction has yet to be achieved. In 2009, a 
new inquiry, headed by the Court of Appeal Judge Sir Rupert Jackson, was launched. 
It had the wide remit of examining the whole question of taking civil proceedings in 
the courts. His fi nal report was published in January 2010. It is extremely long and 
detailed. Some of the main fi ndings are considered further below.

18 Th e details are set out in CPR Part 44—general rules about costs.
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Fixed fees

A second strategy for controlling costs was that there should be greater use of fi xed 
costs in relation to bringing cases to court. Th is is in eff ect a variation of the princi-
ple of proportionate costs. In this context, the Civil Justice Council, which advises 
the government on issues relating to the civil justice system, led a series of discus-
sions with practitioners and the insurance industry to try to make some of the costs of 
litigation more predictable. It was accepted, at least initially, that a fi xed costs regime 
would not work in every litigation context. Nonetheless, the Council thought it right 
to explore whether there were situations in which fi xed costs would be reasonable.

In 2003, this approach resulted in the creation of a scheme for the use of fi xed fees 
in relation to claims arising out of road traffi  c accidents for less than £10,000. Th ese 
apply where liability for the accident is admitted, and where the only issue is the exact 
amount to be paid to settle the claim. Th e principle of predictable costs has been 
extended to the success fees to be applied in employers’ liability cases and industrial 
disease cases. It is one of the issues that was taken further by Lord Justice Jackson.

Conditional fee agreements

A third way of facilitating the bringing of litigation has been the development of the 
concept of the conditional fee agreement (CFA). Th is has been around for over 20 years, 
long before Lord Woolf started his work. CFAs were introduced by the Conservative 
government in 1990. A CFA is defi ned in section 58 of the Courts and Legal Services 
Act 1990, as amended by section 27(1) of the Access to Justice Act 1999, as ‘an agree-
ment . . . which provides for . . . fees and expenses, or any part of them, to be payable 
only in specifi ed circumstances’. What this meant, in eff ect, can be summarized in the 
slogan ‘no-win, no-fee’.

Th e importance of CFAs in the funding of litigation was signifi cantly increased by 
the Access to Justice Act 1999. It became a principle that Community Legal Service 
funding should not be provided in cases where alternative funding (including CFAs) 
is available.19 (CFAs cannot be entered into in relation to criminal and most family 
proceedings.)

CFAs allow solicitors to agree to take a case on the understanding that, if the case 
is lost, they will not charge their clients for all or any of the work undertaken. But the 
client also agrees that if the case is successful, the solicitor can charge a success fee on 
top of the normal fees, to compensate for the risk the solicitor has run of not being paid 
all or some of her fees in cases that are not successful. Th e success fee is calculated as 
a percentage of the normal fees and the level at which the success fee is set refl ects the 
risk involved. Regulations provide that the ‘uplift ’ of the success fee should be no more 
than 100 per cent of the normal fee.

19 See the statutory factors in the Access to Justice Act 1999, s. 8(2). Th is criterion does not apply in all 
cases, e.g. housing cases.
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Until 1999, the success fee was paid out of damages recovered. Th e Law Society 
advised20 solicitors that the uplift  should not exceed 25 per cent of any damages recov-
ered, where that fi gure would be less than the fi gure agreed in the CFA. Since 1999, 
the law was amended so that the success fee has to be paid by the party against whom 
a costs order has been made (in essence the losing party) in addition to any damages 
that may have been awarded. Th e same party also has to pay the costs of any aft er the 
event insurance (ATE) premium.

Th e party who loses an action now faces the prospect of considerable costs. Since 
most of those represented under CFA agreements do not have the resources to pay 
those costs, ATE insurance is designed to cover them. Th is change to the funding of 
litigation meant that where a person covered by insurance lost, the insurance com-
pany was liable not only to meet the costs of the other side, but also the ‘success’ fee 
and the ATE premium.

Th e law provided that CFAs that did not strictly comply with detailed statutory 
requirements were not enforceable. Th ere thus arose an enormous ‘satellite’ litiga-
tion about whether or not CFAs complied with regulations. (It has been estimated 
that between 150,000 and 180,000 technical challenges were brought raising this 
issue.)

Th e government eventually responded by repealing all the statutory requirements, 
instead saying that CFAs would be enforceable so long as they conformed to the Law 
Society’s practice rules on CFAs. In addition, some additional certainty regarding 
costs was introduced by a number of agreements fi xing the fees to be charged in cer-
tain types of circumstance (see above).

Despite these changes, the ATE insurance market remains fragile. Th e premiums 
paid for insurance cover are determined by the provider and are dependent on a 
number of factors, including the strength of the case, the likely measure of damages 
involved in the case, and the legal representative’s experience of undertaking such 
cases. Premiums may range from relatively modest sums to many millions of pounds 
depending on the case insured. Th ere has been a sharp increase in premiums for more 
run-of-the-mill cases, as the insurers who provide this form of cover initially under-
estimated the cost of meeting claims under the policies and so lost money in the early 
years. Th ere are currently few companies off ering ATE insurance, with those that do 
indicating limited if any profi tability.

Th e ATE market is also weakened by increasing use of before the event (BTE) insur-
ance, usually purchased as an ‘add-on’ to household or motor insurance premiums. 
Where these are used, CFAs are not available.

While CFAs arguably provided a means for enabling people to go to court who 
might not otherwise have been able to contemplate such a step (and in this sense 
increased access to justice), they are open to a number of forms of abuse, which were 

20 Despite this link with damages, it should be stressed that CFAs are related only to the professional fees 
charged, not to damages..
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identifi ed by the late Lord Bingham in his judgment in Callery v Gray [2002] 1 WLR 
2000 at [2003], HL:

 (1) Lawyers may charge excessive costs knowing that their own client will not have 
to pay them; the costs burden thus falls quite disproportionately on the losing 
party. Where that party is an insurance company, this has the eff ect of forcing up 
insurance premiums.

 (2) Lawyers may set the success fee at a level that is grossly disproportionate to any 
fair assessment of the risk involved in the case.

 (3) Insurers may charge premiums grossly disproportionate to the risk being 
underwritten.

Litigation funding agreements

In addition to CFAs, section 28 of the Access to Justice Act 1999 introduced a new 
concept, the litigation funding agreement. Th is allows a party to be funded by a third 
party (rather than the solicitor), for example a trade union or other prescribed group. 
In these cases the funder pays the solicitor’s normal fees. However, where the case is 
won, the funder is entitled to be paid the success fee by the losing side and is able to 
retain that element of the fee to cover losses on cases that are not won.

Alternative procedures

Although not usually considered in this context, there have been a number of impor-
tant policy initiatives that have eff ectively taken the potential for litigation away from 
the courts and provided a completely alternative procedure for the resolution of dis-
putes. Th e most notable example, already mentioned above, p. 225, is the role of the 
Financial Services Ombudsman, which now resolves the vast bulk of disputes concern-
ing the private customers of fi nancial institutions, up to a value of £150,000—consid-
erably more than many of the cases that come before the courts. In a diff erent context, 
the scheme for tenancy deposit protection established by the Housing Act 2004 off ers 
a free dispute resolution service where landlords and tenants are in dispute about how 
a tenancy deposit should be divided at the end of a tenancy.

Large numbers of consumer disputes are resolved either by the complaints depart-
ments of large companies or through the work of diff erent trade associations repre-
senting various providers of goods and services. Some of these bodies are entirely 
self-regulated; others are underpinned by statute. Similarly, mediation as an alterna-
tive form of dispute resolution (see above, p. 210) has been promoted at least in part on 
the basis that it off ers a less costly way of resolving disputes.

Th e lesson here is that eff ective ways of avoiding much of the expense of going to 
court can be achieved by the creation of procedures that take place outside the court 
context. Th e common feature of all these alternatives is that they are provided either 
free or at very low cost for those who seek to use them.
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The response of the legal profession

Before leaving this review of the ways in which the cost of obtaining legal advice and 
taking proceedings, the pro bono activities of the legal profession should also be men-
tioned (see above, p. 246). Th is has been driven by the recognition that many lawyers 
have done extremely well out of the way in which legal services are currently delivered. 
Th ere is a good moral case for them to give something back to the community as well 
and this has been recognized by the leaders of the legal profession.

In the same context, it is worth noting that many law-teaching institutions have 
developed diff erent forms of clinical legal education, which off er legal advice and 
assistance to members of the public. One of the most long-standing is the Free 
Representation Unit promoted by young barristers and student barristers. Th e main 
professional law course providers, such as the College of Law and BPP, now off er pro 
bono options, which large numbers of law students participate in. A number of uni-
versity law schools—for example, Warwick, Kent, and York—run law clinics that take 
in cases from members of the public. In addition Street Law is a project developed in 
the United States, but now brought to the United Kingdom, in which law students in a 
large number of universities off er information about legal rights to community groups 
and members of the public.

Other ideas—Civil Justice Council

While the developments listed above might be welcome, they did not really represent a 
coherent package of changes to the funding and delivery of legal services. In 2009, the 
Civil Justice Council published an important advisory paper urging that considera-
tion be given to a number of ideas for additional funding.

First, it recommended a Supplementary Legal Aid scheme, based on a model devel-
oped in Hong Kong, which provides legal aid to a wider group of people than the cur-
rent scheme. Th is requires those who have received assistance from legal aid to pay a 
levy into the scheme either from the damages they recover or the costs they recover, 
which can then be used to fund further activity. A somewhat similar idea has been 
developed by the Bar Council for a Contingent Legal Aid Fund, under which funds 
would be provided for advancing a case, and where—if the case was successful—a 
percentage of damages secured would be returned to the Fund.

Second, and anticipating Jackson, the Council argued that there should be a move 
from conditional fees to contingency fees. Th is is the principle used not only in the 
United States, but also every Canadian province save Ontario. Th e key feature of 
contingency fees is that lawyers get their fees by taking a percentage out of the dam-
ages recovered by their own clients. Th e Civil Justice Council argued that initially 
this should only be used in multi-party claims arising out of a single set of events. 
Experience might lead to consideration of extending contingency fees to other classes 
of case.

Th e third idea advanced by the Council is third party funding. Here an investor 
buys the right to conduct litigation on behalf of a claimant or, more usually, a group 
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of claimants. Th e funder recovers the cost of the investment by taking a percentage of 
damages or costs recovered, as agreed at the outset. Th is process, sometimes called 
‘claim-farming’, has been developing in a number of other jurisdictions notably in 
Australia.

The Jackson Review and plans for reform

It was against this background of concern about the cost of taking court proceedings 
and worries that this was reducing access to justice rather than enhancing it, as Lord 
Woolf had intended, that the senior judiciary decided that the time for action had 
arrived. In late 2008, the head of civil justice asked Lord Justice Jackson to undertake 
a new review of civil litigation costs. It is worth noting that the review was sponsored 
by the senior judiciary, not the government. It was the judges who were particularly 
concerned about the impact of costs on access to justice.

Jackson’s fi nal report was published in January 2010. Th e report itself is extremely 
detailed and hard to summarize; the response of the government has been equally 
complex. Here a summary of the principal issues is off ered:

First, Jackson reasserted the importance of the principle of proportionality; the • 
costs system should be based on legal expenses that refl ect the nature/complex-
ity of the case. Of course, the challenge remains of how proportionality is to be 
decided in particular cases.
Secondly, Jackson wanted much greater use of fi xed costs. He proposed that the • 
current regime of fi xed fees should be considerably extended so that fi xed costs 
should be set for all ‘fast track’ cases (those with a claim up to £25,000) to provide 
greater certainty of legal costs.
Th irdly, he argued for the establishment of a Costs Council to review annually • 
fi xed costs and lawyers’ hourly rates, to ensure that they are fair to both lawyers 
and clients.
Fourthly, he made a number of detailed recommendations for changes to the • 
CFA regime. He argued that success fees and aft er the event insurance premiums 
should no longer be recoverable from the losing party in CFA cases. He saw them 
as being the greatest contributors to disproportionate costs. Rather they should 
be paid by the party bringing the case on the CFA. Apart from anything else, this 
would give the party bringing the action a fi nancial incentive to keep costs pro-
portionate that did not currently exist.
To off set the eff ects of this for claimants, general damages awards for personal • 
injuries and other civil wrongs should be increased by ten per cent.
Jackson further proposed what is called ‘qualifi ed one way costs shift ing’. Th is • 
would create an exception to the normal rule that the loser of an action pays 
the costs of the winner. Under his proposals, claimants, whose claims are 
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unsuccessful, would only make a small contribution to defendant costs (as long as 
they had behaved reasonably). Th is would remove the need for them to purchase 
aft er the event insurance.
Jackson recommended that referral fees should be scrapped—these are fees paid • 
by lawyers to organizations that ‘sell’ damages claims to them but off er no real 
value to the process (apart from making the referrer better off ).
Jackson wanted lawyers to be able enter into contingency fee agreements (as • 
opposed to conditional fee agreements), under which if a claim is successful law-
yers are paid a percentage of actual damages won, rather than a sum based on the 
cost of the work undertaken.
Jackson also argued for much greater promotion of ‘before the event’ legal insur-• 
ance, encouraging people to take out legal expenses insurance, either on a ‘stand-
alone’ basis or as part of another insurance purchase, such as household insurance.

Jackson argued that his proposed reforms should be seen as a whole and not ‘cherry-
picked’, asserting that they provided a coherent framework whereby parties could 
enter into litigation with greater certainty about the costs involved. He argued that 
they would also assist in allowing for some claims to be resolved earlier with greater 
use of mediation.

As might be anticipated, these suggestions provoked considerable controversy, par-
ticularly among legal practitioners. Th e current government has not been persuaded to 
adopt his recommendations wholesale. However, important changes have been made, 
and further changes are in the pipeline. Jackson himself, with the encouragement of 
the senior judiciary, has remained closely involved in developments and in autumn 
2011 embarked on a remarkable series of lectures, delivered to diff erent audiences, in 
which he continues to assert, in the most forceful terms, the merits of his ideas.

In the Legal Aid, Sentencing and Punishment of Off enders Bill 2011, currently going 
through Parliament, a number of Jackson’s recommendations are being taken forward 
and will, if the Bill is unamended, become law. Th ese include:

abolition of referral fees;• 
abolition of the principle of recoverability of success fees and ATE insurance from • 
the losing party;
allowing damages-based agreements (also known as contingency fees) in litiga-• 
tion before the courts.

However, the government has not reached a fi nal view on other issues. Th us it is con-
sulting further on some of Lord Justice Jackson’s other recommendations, which are 
designed to balance the impact of these major changes, in particular to assist claim-
ants. Th ese recommendations include the proposed ten per cent increase in general 
damages, and the introduction of a mechanism to protect the vast majority of personal 
injury claimants from paying a winning defendant’s costs (through qualifi ed one-way 
costs shift ing—see above, p 285).
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Th e government has also announced that there will be proposals to further encour-
age parties to make and accept reasonable off ers (by amendment to CPR Rule 36; see 
above, p. 209), as well as introducing a new test to ensure that overall costs are propor-
tionate. It is also proposed to increase the costs that can be recovered by people who 
win their cases without representation by lawyers.

Th e government has not directly responded to the recommendation for the greater 
promotion of before the event insurance. Th e proposed reductions in publicly funded 
legal aid may, to an extent, prove the incentive for more people to cover possible legal 
expenses through private insurance. Th e obvious problem with this outcome is that 
the very poorest cannot aff ord such insurance.

Nor has the government yet come to a view on whether there should be a 
Supplementary Legal Aid Scheme or a Contingent Legal Aid Fund, though Jackson 
has, in one of his lectures, argued that the time has now arrived when this should 
happen.

Th e legal industry itself has taken forward proposals for the third party funding of 
litigation. An industry group—the Association of Litigation Funders—has devised a 
code of conduct to which litigation funders must adhere. Th e concerns Jackson identi-
fi ed in relation to third party funding were: would funders have an adequate capital 
base to provide their funding; funders should not be entitled to withdraw funding 
during the proceedings; the ability of funders to infl uence litigation and settlement of 
proceedings should be restricted and defi ned with clarity. Th e code of practice deals, 
adequately in Jackson’s view, with all these matters.

Th e question of whether the cost of proceedings can be made more reasonable by 
changes in the courts is currently the subject of a separate consultation on the role of 
the county court in civil proceedings, outlined above in Chapter 8. 

Conclusion

Access to justice is essential if the claim to have an effi  cient legal system is to be sus-
tained. We have seen in this chapter that the availability of legal aid, particularly in 
civil matters, is currently being seriously squeezed.

Debate on legal aid was, in the past, dominated to a large extent by the legal profes-
sion. Th e legal aid scheme was largely designed and developed by the Law Society. 
While there should be no doubt that those who undertook this work were determined 
to create a scheme that delivered a needed service to the public, it is also the case that 
the legal profession was the principal benefi ciary of it. Th e injection of over £2 billion 
of public money into the legal profession—the total amount of current public expendi-
ture on legal services—is not trivial. It was obvious that the rate of growth of public 
expenditure in this area—despite rhetorical claims that ‘justice is without price’—
could not be sustained.
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Put another way, if policy-makers had started the legal aid scheme from scratch 
with a budget of over £2 billion, would they have devised the legal aid scheme that 
eventually developed? Th ose who accept that the answer to this question must be ‘no’ 
must then think what the shape of any alternative might be.

At present, it looks as though criminal legal aid, which during the last decade had 
been criticized for taking the lion’s share of the available resources, has emerged from 
the current reform proposals relatively unscathed. (I am sure many practitioners 
would disagree with this view.) But civil legal aid, which in my view had been the most 
innovative area for the development of legal services, is badly hit. Th is has already led 
to a number of suggestions for diff erent ways of delivering legal services on civil legal 
matters. It looks inevitable that the balance between funding by the state and other 
private sources of funds will alter. How newly emerging business entities off ering legal 
services will respond to the new environment is, at present, impossible to foretell. 
However, it is worth noting that there have been many occasions in the past in which 
lawyers, having failed to preserve some then current practice (e.g. the conveyancing 
monopoly), have, once they realize that they have lost the argument, responded in 
imaginative and unexpected ways to regain ground that would otherwise be lost to 
other providers. My hunch is that the delivery of legal services for civil matters will 
also develop more positively than many critics of the current changes presently fear.

Questions

Use the self-test questions on the Online Resource Centre to test your understanding of the topics 
covered in this chapter and receive tailored feedback: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Weblinks

Check the Online Resource Centre for a selection of annotated weblinks allowing you to easily 
research topics of particular interest: 
www.oxfordtextbooks.co.uk/orc/partington12_13/

Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Items considered include: summary of Legal Aid, Sentencing and Punishment of Off enders Bill 
2011; the reforms to county court practice; the Jackson report and government responses to it; 
public legal education; pro bono lawyering; mediation; the reform of legal aid.
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11
Is the English legal system fi t 

for purpose?

Introduction

At the start of this book, the question was posed: is the English legal system currently 
fi t to meet the demands placed upon it? In subsequent pages, many issues have been 
considered: What are law’s functions? How is law made? What are the contexts in 
which it is practised? Who are the diff erent actors in the legal system? How are legal 
services funded? A number of specifi c issues about the fi tness of the legal system to 
achieve its apparent purposes have been raised in context above.1 In my blog I also 
posit a number of images of law that those coming new to the study of law may have 
about, law, lawyers, and the legal system. In this fi nal chapter I want to refl ect a little 
further on some of these questions. Th is chapter does not provide defi nitive answers 
but raises matters not specifi cally considered earlier. It is designed to encourage read-
ers to think critically about the issues that have been raised.

As we have noted, law plays a variety of functions, not necessarily consistent with 
each other, in the organization of modern society. Countries where the rule of law is 
less well established than in the United Kingdom may be seen to be at a disadvantage. 
In the globalized economy, countries able to demonstrate commitment to the rule of 
law are at a distinct advantage over countries that cannot. However, the world is going 
through a period of rapid and considerable change. Is the English legal system able 
adequately to respond to this changing world?

Images of law

Th e images of law off ered in my blog suggest that those without direct experience of 
law or lawyers can come to the study of law with preconceptions about the legal sys-
tem that were at best limited, at worst seriously distorted. Th e chapters in the book 
have demonstrated that there is much more to the legal system than crime; that those 

1 Just by way of example, note the comments on child support, above, at Chapter 7, p. 194.
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providing legal services are far more varied in character than the fat-cat lawyers some-
times portrayed in the press; that both the institutions of the legal system and those 
who deliver legal services are undergoing profound change; that problems of ineffi  -
ciency and delay, particularly in the litigation process, are increasingly acknowledged 
and are being addressed.

In recent years, institutional innovation was driven at least in part by the former 
government’s modernization agenda, and its response to social pressures—particu-
larly those arising out of anti-social behaviour. Th e new Coalition government has set 
diff erent priorities and is currently very concerned with controlling public expendi-
ture. Th is will have signifi cant impacts on the institutions of the legal system. But 
innovation is also a response to the needs of an increasingly global economy, which 
contribute substantially to the pressure for institutional change. In the past, leaders of 
the legal profession have, on occasion, appeared resistant to change as they sought to 
defend the interests of practitioners who feared an uncertain future and were unwill-
ing to embrace change. Today, they are more open to the need for change and to 
respond to the consumers of legal services. Indeed, many individual practitioners and 
fi rms of lawyers have shown considerable dynamism and imagination in shaping their 
practices to meet clients’ needs and wider pressures.

Many other indicators suggest that negative images of law and the legal system are 
unfair. Th ere is still a great desire on the part both of professionally qualifi ed lawyers 
and other lay legal advisers to deliver legal services to all sections of the public, not 
just the well-heeled and powerful. Standards of education and training of lawyers and 
other advisers have increased greatly in recent years. Th ere is widespread commitment 
to high ethical standards. Th e judiciary are notably free of corruption.

But to stop at this point would risk the complacent conclusion that the English legal 
system is the best in the world, requiring at most only modest further adjustment. Th e 
fact is that there are many other issues on which one can be more critical. It is impor-
tant that those coming to the legal system for the fi rst time think about those features 
that can be criticized. Th e future development of robust legal institutions lies at least 
in part in the hands of those now entering the legal system.

One key problem is the treatment of legal issues in the mass media. Apart from 
the drama of the big criminal trial or a scandal involving a miscarriage of justice, 
discussion about law in the mass media is not well-rounded. With notable exceptions 
such as the BBC radio programme, Law In Action, or the weekly law pages in some of 
the broadsheet newspapers, and related online blogs, together with a number of con-
sumer programmes that touch on aspects of the law, there is little rounded discussion 
about law making, the practice of law, or the impact of law on the citizen. Unlike other 
aspects of our intellectual life, such as history, science or medicine, law is not regularly 
the subject of mainstream media programming.

Yet the centrality of law to diff erent social orders suggests that the media neglect 
of law and legal issues is unsatisfactory. Programme makers may feel that law is 
too complex a subject to make it attractive for mass programming. But this failure 
simply contributes to the mystique of law and enhances the power of the lawyer in 
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society, at a time when arguably opportunities for greater general understanding of 
and access to law should be growing. Th ere are signs that this may change a little. 
In 2010 there were two excellent TV programmes on the new Supreme Court. Sky 
News off ers live coverage of Supreme Court proceedings. And the present govern-
ment has announced plans for more widespread televising of some forms of court 
proceedings.

However there are no plans to televise criminal trials. Th is happens a great deal 
in the United States. Th ere was a notable experiment in the United Kingdom when a 
number of trials in Scotland were shown in edited form on television. However, while 
such a step might give the appearance of greater openness of the legal system to the 
public, it should be remembered that televising trials may merely serve to exacerbate 
current images of law—that the typical legal process is a criminal one, in which there 
is a lengthy trial of the case for and against the accused. We know from Chapter 5 how 
untypical such cases are. Th ere is no discussion about televising cases in the adminis-
trative justice, family justice, or civil justice arenas; or programmes dealing with the 
vast majority of cases that are resolved without a full-scale trial.

Part of the reason public discussion of legal issues is so limited may be that those 
who operate within the legal system themselves have shown only limited interest in 
presenting their work to a wider audience. Much professional legal activity is con-
ducted on the basis of secrecy and confi dentiality, which may result in a lack of indi-
vidual enthusiasm to enter the public eye. Furthermore, there are those in the legal 
profession who think that it goes against the professional grain to seek publicity for 
their work. However, a consequence of such attitudes is that the law and its practition-
ers tend to hit the headlines only when things have gone wrong.

Considerable eff ort is these days spent placing stories in the media which form 
part of the public relations activity of individual legal fi rms or practices. Lawyers 
and other practitioners should also be willing to shape a more educational public 
information agenda, and to work with the media to develop opportunities for a fuller 
understanding of law and the legal system in all our lives. Th e diffi  culties of making 
a wider range of programmes about law may be substantial; nevertheless the chal-
lenge remains to provide a new, more informed, treatment of legal issues in the mass 
media. Th is could play an important part in the shaping of public perceptions about 
the legal system and those who work in it, which could in turn contribute to making 
the legal system function more eff ectively. Th e fact that the Legal Services Board has 
this on its statutory agenda of tasks is a welcome recognition of the importance of 
this issue.

In addition to the treatment of law in the media, there are important questions still 
to be resolved about patterns of recruitment to and career development in the legal 
profession. Although there are now greater opportunities for women to become law-
yers than was the case some years ago, they have not yet achieved their full potential 
to rise to the most senior positions. In addition, the improvement in the opportuni-
ties for women to enter law does not appear to have been matched by comparable 
increases in the opportunities for those coming from working-class or ethnic minority 
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backgrounds.2 Given the importance of equality of treatment in the delivery of legal 
services, it is important that those running the profession and the institutions of the 
law take issues of recruitment and advancement seriously. Th e fact that the Legal 
Services Board now has this issue on its agenda is a noteworthy development.

Law’s functions

A wide range of issues about the social functions of law were considered in Chapter 2. 
In relation to many of these, readers have their own views, not all of which can be 
canvassed in an introductory work. Th e tension between the use of law to control 
and regulate behaviour and the use of law to protect people by giving them rights and 
en titlements was particularly emphasized.

Th e issue that arises out of that discussion, which bears most fundamentally on the 
question whether the English legal system is fi t for purpose, is whether there is now too 
ready a recourse to the use of law to try to deal with the issues facing modern society. 
Th ere are occasions on which politicians and others pay lip-service to the proposition 
that law should not be used to regulate human activity more than absolutely necessary. 
But there are few incentives not to make law. Politicians’ and civil servants’ reputations 
are based on the laws they create, not those that they prevent. And the reputation of 
practitioners is enhanced by their pushing at the boundaries of law, as they try to estab-
lish new areas of legal liability, not by seeking to limit the scope of law. Th e Human 
Rights Act 1998 has added to these pressures. Certainly the amount and complexity of 
the law that emerges from government and the courts are constantly increasing.

In this context, the proposition that ordinary citizens can in any real sense be 
assumed to know the law that governs their lives is just not sustainable. While it may 
not be realistic to complain that there is too much law, the implications for law makers 
and others involved in the working of the legal system in providing better information 
about law are clear. Th e Legal Services Commission started to invest in the provision 
of useful information about the law and its procedures on the internet. Other agencies 
are also increasingly using this as a source of information. But lack of usable informa-
tion remains a weakness in the current institutional arrangements of the legal system. 
As with the challenge of providing better general information about law through the 
mass media, there is still a considerable challenge to be faced, particularly within gov-
ernment, about the use of new information and communication technologies to make 
information about citizens’ rights available to a much wider public than is presently 
the case. Initiatives around public legal education, much better developed in some 

2 Th e issue was considered in the Milburn Report (2009), see <www.cabinetoffi  ce.gov.uk/strategy/work_
areas/accessprofessions.aspx>.

www.cabinetoffice.gov.uk/strategy/work_areas/accessprofessions.aspx
www.cabinetoffice.gov.uk/strategy/work_areas/accessprofessions.aspx
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other countries (e.g. Canada), should be welcomed and strongly supported here as 
well.3

Law making—legitimacy and authority

Th e primary law-making bodies today are the legislative institutions of the United 
Kingdom and the European Union . Both claim to derive legitimacy for the exercise of 
legislative powers from political theories of democracy. However, the extent to which 
ordinary people understand the nature of such assertions of legitimacy must be open 
to doubt. Th e processes of Parliament are poorly understood; those of the institutions 
of the European Union are shrouded in even greater mystery. Th ere is great ignorance 
about the links between institutional assertions of legitimacy and the democratic will 
of the people. Even less clear is the relationship between majority opinion and the 
protection of minorities—a key issue in modern pluralist societies.

Th ere is evidence that this is beginning to be taken seriously. Many of the institu-
tional and constitutional reforms, both in the United Kingdom and in Europe, are 
infl uenced by an increasing acknowledgement that voter apathy is not a satisfactory 
basis on which to claim legitimacy for the exercise of law-making power. At some point, 
unless more is done to encourage people to understand that, for example, elections are 
important, there will be a danger that those theoretically governed on the basis of 
consent may come to deny the legitimacy of their governors to govern. Th e decision to 
introduce instruction on citizenship into the school curriculum (in England, but not 
Wales) is a recognition of the importance of this issue.

A likely trend in the next decade is much greater eff ort by government institutions 
to explain what they are doing and to encourage input into the law-making proc-
ess.4 Many of the recent procedural innovations to the law-making machinery in the 
United Kingdom—considered in Chapter 3—refl ect this need. Questions remain, 
though: do these changes go far enough? Should recent procedural changes in both 
the UK and European Parliaments be taken further? Should there be further changes 
to the electoral system? To what extent is there a ‘democratic defi cit’? If there is such a 
defi cit, what measures are needed to reduce it? Should there be greater opportunities 
for lobbyists and other groups to infl uence the shape and content of legislation?

Th e law-making functions of the judges are also under intense scrutiny, particularly 
since the coming into force of the Human Rights Act 1998. So far, English judges have 
been very restrained and have not used the Human Rights Act to usurp the essentially 

3 See <www.plenet.org.uk/>. Also noteworthy is the fantastic ‘democracy live’ website, part of the BBC 
News website; it is an amazing source of information about developments in all four UK governments and 
the European Union.

4 In fact, a vast amount of consultation already goes on between government and groups in society; 
indeed, some complain of ‘consultation fatigue’ as yet another consultation exercise arrives in the post or 
email. But it is important that, whatever the problems, governments continue this trend.

www.plenet.org.uk/
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political functions of Parliament and the executive to deliver its legislative agenda. 
Some voices are being heard that the judges have been too timid; others argue quite 
the opposite. It is impossible to predict how the judges will respond to such pressure, 
though they are likely to continue to take a cautious line for some time yet.

In any event, most governments would claim that they already operate within 
both the spirit and the letter of the European Convention on Human Rights. But a 
moment’s refl ection indicates that, in diffi  cult cases, there is potential for considerable 
tension to develop between the legislative and executive branches of government and 
the judicial branch. If a signifi cant political/legislative objective is declared incompat-
ible with the European Convention on Human Rights by the courts, whether in the 
United Kingdom or in Strasbourg, this may at best result in embarrassment for the 
government, at worst in considerable frustration. Th ere is a powerful argument that 
adherence to human rights standards by government should be in general a political 
responsibility, not a judicial one.

Experience in the United States, where the Supreme Court has long asserted a power 
to review legislation in the context of the US Constitution and the Bill of Rights, may sug-
gest that the impact of the courts on the legislative process has been limited. Experience 
in other countries—for example Canada—suggests that such a view may be too san-
guine. Whichever way the British judiciary goes, it seems inevitable that the constitu-
tional role of the judiciary will become the focus of sharp debate in the years ahead.

Th is leads to a broader question: has the time come for the creation of a written 
constitution, which seeks to provide specifi c legitimacy for the diff erent branches of 
government, and the systems of checks and balances that they should operate to pre-
serve the rule of law and prevent abuse of power?

Notwithstanding all the procedural changes, there remain many practical ques-
tions about the law-making process that still need addressing. For example, where 
there is agreement that a particular rule of law needs changing, the problem of parlia-
mentary time means that this cannot be achieved as easily as it should be. A signifi cant 
number of Law Commission reports remain unimplemented. Where the common 
law lacks clarity or certainty, the ability of the judiciary to develop legal principle is 
dependent on the right case being brought before it. Should special procedures, either 
in Parliament or before the courts, be made more readily available to change law that 
is clearly unsatisfactory?

A diff erent issue relates to styles of legislative draft ing. One of the reasons legisla-
tion, in particular, is so hard to understand is that legislative draft smen seek to defi ne 
everything in legislation—whether primary, secondary, or tertiary—with a very high 
degree of linguistic precision. Th is leads to very considerable complexity. In turn this 
raises the question whether a more ‘plain English’ approach to the draft ing of stat-
utes might be appropriate. Certainly, the Civil Procedure Rules were draft ed on the 
basis that they should be easier to read and understand. And there are lawyers who 
have signed up to the Plain English Campaign’s5 initiative for clearer draft ing of legal 

5 See <www.plainenglish.co.uk/>.

www.plainenglish.co.uk/
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 documents. Th e question of the extent to which such initiatives should spread more 
widely into legislative draft ing practice is being considered.

In fact, legislative draft ing styles change. An Act or a Bill draft ed today is very dif-
ferent from one draft ed 25, 50, or 100 years ago. Currently the focus is on getting 
the architecture of an Act right so that the reader can acquire more easily a sense of 
what the legislation is seeking to achieve. Th is is supported by the new practice of 
publishing explanatory notes. A particular diffi  culty is to know whether new draft ing 
practices would lead to more or less legislative uncertainty. It is likely that, to be fully 
eff ective, radically new legislative draft ing practices would have to be supported by the 
senior judiciary.

Justice and effi ciency

Th e chapters in Part II of the book reveal a number of common themes. Most promi-
nent is the pressure in all justice systems to deal with cases as expeditiously and as 
economically as possible. Th ese are perfectly proper aims, but nevertheless raise the 
question of the extent to which the shaping of the legal system should be driven by 
demands for effi  ciency and value for money, as opposed to other demands, such as the 
need for the justice system to be just. While unnecessary delay and expense must be 
deplored, it should still be asked whether current trends to dispose of cases rapidly or 
even to divert them completely from courts and other dispute-resolution fora always 
operate in the interests of justice.

Th ese issues cannot be addressed by vague assertions that ‘justice has no price’. 
Justice clearly does have a price, which has to be paid for either by the citizen or by the 
state (whose resources come from the taxpayer). At the same time important principles 
relating to the need for fairness of the trial process must be borne in mind. Th ere must 
be some doubt, especially in the context of criminal justice, whether the apparently 
increasing focus on the ‘crime control’ model of criminal justice is compatible with a 
‘due process’ model. If taken too far, the question will arise whether the system will 
be compliant with the human rights standards set down in the European Convention 
on Human Rights.

Another set of issues relates to avenues of appeal. In the context of the criminal 
justice system, for example, some of the recent serious cases of miscarriage of jus-
tice seem to have been exacerbated, at least in part, by the rather restrictive bases on 
which the Court of Criminal Appeal may determine criminal appeals. Th e creation 
of the Criminal Cases Review Commission was designed in part to assist. Will this be 
enough to prevent further serious miscarriages of justice? What other mechanisms 
are needed to ensure both that the innocent are not convicted and sentenced, and that 
those who have committed off ences are brought to trial?

In relation to administrative justice and civil justice, the question was raised 
whether there were too many avenues of appeal and complaint for the individual to 
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pursue. Changes to appeal routes in the civil justice system have reduced the number 
of appeals that can be brought in that context. Th e reform of the tribunal system may 
be the fi rst step in a more fundamental review of the administrative justice system. It 
may be asked whether the current sharp distinctions between courts and tribunals 
will exist in ten years’ time.

One issue that aff ects the whole of the institutional framework of the English legal 
system is whether all citizens, and particularly members of ethnic minorities, feel that 
they are dealt with fairly. Following the Stephen Lawrence case,6 a major programme 
of research on the experience of those from the minority groups in all parts of the 
legal system was undertaken. On the whole, little overt discrimination was found. But 
the issue must be kept under review. If the legal system is revealed as being unable to 
deliver equal treatment to all those who come into contact with it, this will be a con-
cern of the utmost importance which will have to be dealt with urgently.

One pressure for change not considered in the main text is a set of ideas currently 
being developed within the policy-making bodies in Europe that might lead towards 
the development of a more European-wide court system. Th ere could be some merit 
in these ideas. If the European Union encourages greater freedom of movement of its 
citizens around the diff erent countries of Europe, should it not also enable those citi-
zens to enforce their rights in the country of their choice? However, for many the very 
idea of such integration would be anathema. Th is is not an idea that is currently well-
developed and has certainly not been widely discussed. It is not pursued further here. 
But it is an issue to which attention needs to be drawn. Were such moves to be seriously 
contemplated, the major distinctions between the British common law approach to 
law and the Continental European civil law approach would be likely to prove a major 
hurdle to the integration of judicial systems. It is in this context that the suggestion 
of the need for closer legal integration between the common law countries of Europe, 
principally the United Kingdom and Ireland, might gain more signifi cance.

Professional organization

Chapter 9 considered a number of questions relating to professional organization. It 
considered the increasing part played by government in seeking to regulate stand-
ards of professional activity. It was suggested that this could prove a worrying trend. 
Although there is no suggestion that government will seek to limit the proper inde-
pendence of the professionally qualifi ed lawyer to take up controversial or unpopular 
cases, this does not mean that this could not happen at some future time if the trend 
towards greater government intervention accelerates further.

What is also not clear is the extent to which the new opportunities created by the 
Legal Services Act 2007 to set up new forms of partnership between legal and other 

6 See<www.guardian.co.uk/uk/1999/feb/23/lawrence.ukcrime9>.

www.guardian.co.uk/uk/1999/feb/23/lawrence.ukcrime9
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professionals, or to develop alternative business structures, with capital investment 
coming from outside the legal profession, will lead to change in the professional 
organization of the legal profession.

The funding of legal services

Th e fi nal issue addressed in the book is whether arrangements for funding legal serv-
ices will—in some general sense—‘work’. Here there is considerable uncertainty. Th e 
proposed new arrangements for legal aid and the related suggestions for alternative 
ways of funding other forms of litigation are too recent for any defi nitive conclusion 
to be reached.

Th ose who in recent years have predicted a complete breakdown in the provision of 
quality legal services to the public have so far been confounded. However, the changes 
are having a big impact on the legal profession, particularly small fi rms or sole prac-
titioners in small towns or rural areas, where it is hard for them to generate the levels 
of business needed to stay afl oat fi nancially. It is likely that there will have to be more 
mergers and consolidations to increase business effi  ciency that have already taken 
place at the more commercial end of the legal professional market.

What is needed is agreement on a reasonable level of government expenditure on 
the delivery of legal services, accompanied by an acceptance by legal practitioners that 
they must justify the public money that is paid to them. At the same time, it does seem 
inevitable that the line between legal services and lawyers’ services will become even 
more blurred, with more legal services being delivered by those without formal profes-
sional legal qualifi cations.

Conclusion

Much of the English legal system is pretty fi t for purpose, but it is not perfect. Th ere is 
always room for change and improvement. Th ose coming new to law should seek to 
support what is good, but not seek to defend the indefensible. Th e discussion in these 
pages is designed to encourage the thought and action needed to bring about neces-
sary change while preventing undesirable change.

Blog items

See www.martinpartington.com (access via the Online Resource Centre)
Items considered include: public legal education; reporting of legal issues in the media; resources 
for teachers; young people and the legal system; court dress.
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